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COMMISSIONER OF SOCIAL SECURITY’S PRO-
POSAL TO IMPROVE THE DISABILITY PROC-
ESS

THURSDAY, SEPTEMBER 30, 2004

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON SOCIAL SECURITY,
SUBCOMMITTEE ON HUMAN RESOURCES,
COMMITTEE ON WAYS AND MEANS,
Washington, DC.

The Subcommittees met, pursuant to notice, at 1:17 p.m., in
room 1100 Longworth House Office Building, Hon. E. Clay Shaw,
Jr. (Chairman of the Subcommittee on Social Security), and Hon.
Wally Herger (Chairman of the Subcommittee on Human Re-
sources) presiding.

[The advisory announcing the hearing follows:]
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FROM THE COMMITTEE ON WAYS AND MEANS

SUBCOMMITTEE ON HUMAN RESOURCES

FOR IMMEDIATE RELEASE CONTACT: (202) 225-9263
Eesptember 30, 2004
—11

Shaw and Herger Announce Joint Hearing on
Commissioner of Social Security’s Proposal
to Improve the Disability Process

Congressman E. Clay Shaw, Jr. (R-FL), Chairman, Subcommittee on Social Secu-
rity, and Congressman Wally Herger (R—CA), Chairman, Subcommittee on Human
Resources, Committee on Ways and Means, today announced that the Subcommit-
tees will hold a joint hearing on the Commissioner of Social Security’s proposal to
improve the disability determination process. The hearing will take place on
Thursday, September 30, 2004, in the main Committee hearing room, 1100
Longworth House Office Building, beginning at 1:00 p.m.

In view of the limited time available to hear witnesses, oral testimony at this
hearing will be from invited witnesses only. However, any individual or organization
not scheduled for an oral appearance may submit a written statement for consider-
ation by the Subcommittees and for inclusion in the printed record of the hearing.

BACKGROUND:

In September 2003, during a hearing before the Subcommittee on Social Security,
the Commissioner of Social Security announced a proposal to reform the disability
determination process. The Commissioner’s goal is to enhance the agency’s ability
to make the correct determination as quickly as possible on claims for Social Secu-
rity Disability Insurance (DI), and Supplemental Security Income (SSI) benefits.
The proposal also aims to help individuals with disabilities return to work by estab-
lishing a number of new demonstration projects. The Commissioner intends to im-
plement the proposal through the regulatory process once the Social Security Ad-
rrllipistfl"eigion (SSA) successfully converts from a paper to an electronic disability
claim folder.

Individuals with disabilities applying for Social Security DI or SSI must first file
an application online, via telephone, or in a local SSA field office. From there, the
application is forwarded to a federally funded State Disability Determination Serv-
ice (DDS) to determine medical eligibility for benefits. If the case is denied, the ap-
plicant may ask the DDS to reconsider the claim, and if the claim is denied again,
the applicant may request a face-to-face de novo hearing with an Administrative
Law Judge (ALJ) in the SSA’s Office of Hearings and Appeals. Applicants who are
not satisfied with the ALJ’s decision may appeal their cases to the SSA’s Appeals
Council, and finally, to the Federal courts. If an individual exercises all rights of
appeal, the SSA projects it would take over 1,100 days, on average, before the indi-
vidual receives a final decision.

The Commissioner proposes to reform the initial disability determination process
by establishing Regional Expert Review Units, staffed by medical experts, to handle
claims from individuals who are clearly disabled. These “Quick Decision” claims
would be earmarked by the SSA’s field offices, and would be sent directly to the Re-
gional Expert Review Units, bypassing the DDSs. State DDSs would continue to
handle all other claims, but the reconsideration step of the process, currently per-
formed by the DDSs, would be eliminated.
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After the initial decision, the Commissioner would change the process by allowing
claimants to request a review by an SSA Reviewing Official (RO). The RO could ei-
ther approve the claim, or prepare a recommended denial or a pre-hearing report.
If the claim is denied by the RO, the claimant could then request a hearing before
an ALJ. While the de novo hearing process would not change, the claimant’s record
would be closed after the hearing, and the Appeals Council would be eliminated.
While some cases would be reviewed by an Oversight Panel of two ALJs and one
Administrative Appeal Judge, the decision rendered by the ALJ after the de novo
hearing would be the final agency action for most claimants.

The Commissioner anticipates that these changes to the disability determination
system, along with the demonstration projects to help people return to work, will
reduce processing time by at least 25 percent, provide quick decisions to people who
are obviously disabled, improve accuracy and consistency in decisions, and remove
barriers for those who wish to return to work.

In announcing the hearing, Chairman Shaw stated, “Since her term began, Com-
missioner Barnhart has rightly made improving the disability process one of her top
priorities. Her proposal to improve service to individuals with disabilities applying
for benefits holds real promise. In the last year, much feedback has been provided
to the Commissioner by key stakeholders. This hearing provides the opportunity for
us to learn more about the details of that feedback, and how the Commissioner
plans to move forward.”

Chairman Herger stated, “As we all know, Social Security’s disability determina-
tion process is in need of improvement. Commissioner Barnhart is to be commended
for putting forward a plan to make the process more accurate and efficient, and for
focusing on return-to-work initiatives. I look forward to learning more about how
this plan stands to benefit program applicants and recipients, as well as taxpayers.”

FOCUS OF THE HEARING:

The Subcommittees will examine Commissioner Barnhart’s proposal to reform the
disability determination process and to implement new return-to-work demonstra-
tion projects.

DETAILS FOR SUBMISSION OF WRITTEN COMMENTS:

Please Note: Any person(s) and/or organization(s) wishing to submit for the hear-
ing record must follow the appropriate link on the hearing page of the Committee
website and complete the informational forms. From the Committee homepage,
http:/lwaysandmeans.house.gov, select “108th Congress” from the menu entitled,
“Hearing Archives” (http://waysandmeans.house.gov/Hearings.asp?congress=16). Se-
lect the hearing for which you would like to submit, and click on the link entitled,
“Click here to provide a submission for the record.” Once you have followed the on-
line instructions, completing all informational forms and clicking “submit” on the
final page, an email will be sent to the address which you supply confirming your
interest in providing a submission for the record. You MUST REPLY to the email
and ATTACH your submission as a Word or WordPerfect document, in compliance
with the formatting requirements listed below, by close of business Thursday, Octo-
ber 14, 2004. Finally, please note that due to the change in House mail policy, the
U.S. Capitol Police will refuse sealed-package deliveries to all House Office Build-
ings. For questions, or if you encounter technical problems, please call (202) 225—
1721.

FORMATTING REQUIREMENTS:

The Committee relies on electronic submissions for printing the official hearing record. As al-
ways, submissions will be included in the record according to the discretion of the Committee.
The Committee will not alter the content of your submission, but we reserve the right to format
it according to our guidelines. Any submission provided to the Committee by a witness, any sup-
plementary materials submitted for the printed record, and any written comments in response
to a request for written comments must conform to the guidelines listed below. Any submission
or supplementary item not in compliance with these guidelines will not be printed, but will be
maintained in the Committee files for review and use by the Committee.
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1. All submissions and supplementary materials must be provided in Word or WordPerfect
format and MUST NOT exceed a total of 10 pages, including attachments. Witnesses and sub-
mitters are advised that the Committee relies on electronic submissions for printing the official
hearing record.

2. Copies of whole documents submitted as exhibit material will not be accepted for printing.
Instead, exhibit material should be referenced and quoted or paraphrased. All exhibit material
not meeting these specifications will be maintained in the Committee files for review and use
by the Committee.

3. All submissions must include a list of all clients, persons, and/or organizations on whose
behalf the witness appears. A supplemental sheet must accompany each submission listing the
name, company, address, telephone and fax numbers of each witness.

Note: All Committee advisories and news releases are available on the World
Wide Web at http://waysandmeans.house.gov.

The Committee seeks to make its facilities accessible to persons with disabilities.
If you are in need of special accommodations, please call 202—225-1721 or 202-226—
3411 TTD/TTY in advance of the event (four business days notice is requested).
Questions with regard to special accommodation needs in general (including avail-
ability of Committee materials in alternative formats) may be directed to the Com-
mittee as noted above.

———

Chairman SHAW. Good afternoon. Today, the Committee on
Ways and Means Subcommittees on Social Security and Human
Resources are holding a joint hearing to examine the Commissioner
of Social Security’s proposal to reform the disability determination
process. The Social Security Administration’s (SSAs) Disability In-
surance (DI) and Supplemental Security Income (SSI) programs
provide critical income support for individuals with disabilities. Un-
fortunately, many people who apply for these programs will experi-
ence a long wait, in some cases 3 or more years, to learn whether
they are eligible to receive assistance. This wait can place crushing
financial and emotional burden on individuals with disabilities and
their families.

In January of 2003, the U.S Government Accountability Office
(GAO), designated Federal Disability Programs, including the DI
and SSI Programs, as “high-risk.” The GAO found that the agency
has difficulty managing its disability programs, as evidenced by
lengthy processing times, inconsistencies in disability decisions
across adjudicative levels and locations, and challenges with imple-
menting effective quality control systems. Without change, these
programs would likely worsen as the baby boomers age and more
individuals enter their disability-prone years.

In response to these challenges, Commissioner Barnhart has
rightly made improving public service provided by SSAs disability
programs one of her highest priorities. The agency is currently in
the midst of an 18-month transition from a paper to an electronic
disability (eDIB) folder that began just last January. Following this
transition, the Commissioner has proposed implementing a major
reorganization of the disability determination process. It is this lat-
ter proposal that we will examine today.

Key components of this proposal include: a new quick decision
step to approve benefits for those who are obviously disabled; cen-
tralized medical expertise; in-line as opposed to end-of-line quality
review; replacement of the reconsideration step completed by the
State disability determination agencies with a review by a Federal
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reviewing official (RO) attorney; closing the record after the hear-
ing by an administrative law judge (ALdJ); and elimination of the
Appeals Council step. The Commissioner’s proposal would change
almost every facet of the disability determination process and affect
about 4 million applicants a year. Changes of this magnitude must
be thoroughly vetted and studied in order to protect individuals
with disabilities and the American taxpayers.

Today, we welcome the Commissioner, who will tell us more
about the feedback she has received since premiering her proposal
before the Subcommittee on Social Security 1 year ago. I look for-
ward to learning how that feedback will shape implementing regu-
lations and the timetable for moving forward. Following the Com-
missioner, the Subcommittees will hear from representatives of the
employees who must transform these ideas into action, along with
advocates for individuals with disabilities, claimant representa-
tives, and the Chairman of the bipartisan Social Security Advisory
board (SSAB) and former Member of the Committee on Ways and
Means, Hal Daub. Each of these individuals and the organizations
they represent have carefully considered the Commissioner’s pro-
posal and have offered thoughtful suggestions for change. We
thank you for your commitment to improving service provided
through these vitally important programs.

The disability determination process cannot continue to operate
the same as it has in the past. Too many vulnerable individuals
with disabilities are waiting too long for a decision from SSA. The
Commissioner has said her proposed disability determination proc-
ess will reduce the time between an application and a decision by
at least 25 percent, improve accuracy and consistency in decisions,
and remove barriers for those who wish to return to work. We must
give this bold and ambitious plan the attention that it deserves. As
I said, this is a joint meeting, and now I would defer to Mr. Herger,
the Chairman of the Subcommittee on Human Resources.

Chairman HERGER. Thank you, Chairman Shaw. I would like
to take a moment to welcome Commissioner Barnhart and our
other witnesses to the hearing today. I am looking forward to hear-
ing comments on the disability determination process and ways to
improve it for all those involved. With that, I submit my full state-
ment for the record.

Chairman SHAW. Mr. Cardin?

Mr. CARDIN. Thank you, Mr. Chairman. Let me thank you for
holding this hearing. I particularly appreciate the fact that this is
a joint Subcommittee hearing between the Subcommittee on Social
Security and the Subcommittee on Human Resources. Since I serve
on both of the Subcommittees, it is nice to be able to have one
hearing and get credit for two attendances.

Chairman SHAW. You only get to speak once.

Mr. CARDIN. Oh.

[Laughter.]

I want to thank Mr. Matsui for yielding me his time as the
Ranking Member of the Subcommittee on Social Security, so I get
double time. Let me welcome all of our witnesses here today, and
particularly my colleague Congressman McIntyre from North Caro-
lina. It is a pleasure to have you here, and I know of your interest
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and work in this area and bringing it to our attention, and we cer-
tainly appreciate that.

Commissioner Barnhart, it is always a pleasure to have you be-
fore our Committee, and we appreciate your leadership at the SSA.
Every Member of Congress knows about the problem we are con-
fronting on disability determination. All they need to do is talk to
the people in their district office, the number of calls that we re-
ceive, the number of concerns about the length of time for disability
determinations, particularly those that are on appeal. We know
that there is frustration out there because of the long time it takes
in order to make a full determination, particularly when the indi-
vidual is in the appeal process.

Now, I understand this is a very complex process, and we all un-
derstand that. We want to get it done right, but we also want the
process to be streamlined. I particularly appreciate the Commis-
sioner’s work on computerizing the entire files. I find it somewhat
surprising that we have not done that to date, and I know that she
has been fighting battles within the Administration to move that
forward, and we are making progress in that area. I think that is
absolutely essential to be done. It still takes on average about 3
months for a decision on a benefit application, and nearly a year
in regards to those cases that are appealed to the ALJ. That is a
long time. They are averages. Of course, there are people that are
well beyond that time period. It can take, in fact, several years if
you go through the entire process, and that is just too long, and
we need to be able to shorten that period of time.

We need to be able to do that and still maintain the independ-
ence of the appeal process at the ALJ level. We do not want to com-
promise the integrity of the independent appeal, and we also want
to make sure that this is still truth-seeking and not an adversarial
process so that we try to make the right decisions. After all, fair-
ness is the key here to treat all of our people fairly within the sys-
tem itself. I think that really presents the challenges. You have 2.5
million applications for disability that are filed every year, 2.5 mil-
lion. We have half-a-million claims that are appealed to the ALJ
on an annual basis. The backlog is more than is acceptable. We un-
derstand that. The Commissioner has attempted certain dem-
onstration projects in order to test some ways of getting people
through the process faster, as well as trying to get people back to
work, which is always our objective, those who can work. So, I look
forward to hearing from our witnesses today as we continue our
partnership in streamlining the process to make it more efficient
for the people who depend upon disability income, and to make
sure that we do this in the fairest way. Thank you, Mr. Chairman.

Chairman HERGER. Thank you. Now I would like to introduce
our first witness, who is a Member of Congress, the Honorable
Mike Mclntyre, Representative from the State of North Carolina.
Congressman MclIntyre, I thank you for your involvement. I under-
stand in your private practice you have been involved with this,
and also you have legislation before us now.

Mr. MCINTYRE. Yes, sir.

Chairman HERGER. So, we invite you to present your testimony.
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STATEMENT OF THE HONORABLE MIKE MCINTYRE, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF NORTH
CAROLINA

Mr. MCINTYRE. Thank you, Mr. Chairman, and thanks to all of
you for your time this afternoon. In very brief comments, I want
to say how much it is a pleasure to be with you today as we discuss
an issue that is of great importance, reforming the Social Security
disability determination process. As you just mentioned, before I
came to Congress, I represented several individuals in Social Secu-
rity disability cases in my hometown as their attorney in Lum-
berton, North Carolina, and throughout Robeson County. Time
after time, I saw the flaws in the current system. I saw the hurting
citizens suffer needlessly. I saw claimants forced to wait and wait
and wait several months for an appeal that ultimately results in
aL1 second denial from the exact same agency that denied their first
claim.

Throughout my time here in Washington, I have continued to
hear these concerns from constituents and caseworkers in both my
Washington and North Carolina offices. In fact, my District Direc-
tor of Constituent Services, Marie Thompson, who has a passion for
these issues and the individuals affected by them, knows too well
the headaches that many claimants face on a repeated basis. In
fact, she is currently, as my District Director, working on over 200
cases that will take literally years to finalize, given the current
process.

In addition, the 3 caseworkers in my office handling Social Secu-
rity cases are assisting approximately 500 of our constituents who
have cases now pending. Many of these constituents have already
waited for over a year for a decision while others are just beginning
a process they know may be long and, indeed, agonizing. A larger
number of these claimants are from single-income homes who now
have no income at all with which to support themselves and their
families, thus just exacerbating the situation. Many face increasing
medical bills, while others simply are unable to receive needed
medical care because they have no money and no health insurance.
Others will watch as another family member struggles to earn
enough money to keep the family just barely afloat while waiting.
There will be families faced with mounting past-due bills and dis-
connection of utilities, basic quality-of-life issues for anyone. Yes,
there will be those who will indeed lose their homes in which they
live while they are simply waiting. All of this occurs while they
battle a condition or an illness which keeps them from working,
and, unfortunately, there will be those who will even lose that bat-
tle while they wait.

To address these concerns, I introduced a bill earlier this year
that would reform the disability determination process by elimi-
nating the first level of appeal. This level, known as reconsider-
ation, is redundant, and eliminating it will save time and resources
and unnecessary delay. I am pleased that Commissioner Barnhart
and her staff have included the elimination of this phase, known
as reconsideration, in her proposal to reform the disability claims
system.

As someone who has worked on this issue on a personal and pro-
fessional level before coming to Washington, and now over the last
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years on a congressional level, I am committed to ensuring that the
Social Security disability determination process is reformed and is
fair to all concerned. Therefore, I offer my support and my willing-
ness to work with Commissioner Barnhart and Members of both of
these Subcommittees represented here today on these issues. It is
indeed time that we in Congress work to make real reform, so that
our constituents can finally receive the benefits that they deserve.
Reforming this broken process is the next step to bringing real re-
lief to claimants who truly deserve disability benefits and who
truly do not need to face another unnecessary delay. Thank you,
thanks to both of you, to your Subcommittees and the Committee
in general. I thank you, gentlemen, and may God bless you in your
kind consideration of literally this life-changing matter as we con-
sider these important issues involving Social Security reform.
[The prepared statement of Mr. McIntyre follows:]

Statement of The Honorable Mike McIntyre, a Representative in Congress
from the State of North Carolina

Mr. Chairman, Ranking Member, and fellow colleagues: It is a pleasure to be here
today as we discuss an issue that is of great importance—reforming the Social Secu-
rity disability determination process.

Before coming to Congress, I represented several individuals in Social Security
disability cases as an attorney in my hometown of Lumberton, North Carolina. Time
after time, I saw the flaws in the current system. I saw the hurting citizens suffer
needlessly. I saw claimants forced to wait several months for an appeal that ulti-
mately results in a second denial from the same agency that denied their first claim.

Throughout my time in Washington, I have continued to hear these concerns from
constituents and caseworkers in my Washington and NC district offices. My District
Director of Constituent Services, who flew up from NC and is here today because
of her passion for this issue, knows too well the headaches that many claimants face
on a repeated basis. In fact, she is currently working on over 200 cases that will
take years to finalize.

In addition, the three caseworkers with my office handling Social Security cases
currently are assisting approximately 500 of our constituents who have cases pend-
ing. Many of these constituents have already waited for over a year for a decision
while others are just beginning a process they know may be long and agonizing. A
large number of these claimants are from single-income homes who now have no
income at all with which to support themselves and their families. Many face in-
creasing medical bills, while many others simply are unable to receive needed med-
ical care because they have no money and no health insurance. Others will watch
as another family member struggles to earn enough money to keep the family just¢
barely afloat during the wait. There will be families faced with mounting past-due
bills and disconnection of utilities. And, yes, there will be those who will lose the
homes in which they live. All of this occurs while they battle a condition or illness
which keeps them from working. And, unfortunately, there will be those who will
even lose that battle during the wait.

To address these concerns, I introduced a bill in July that would reform the dis-
ability determination process by eliminating the first level of appeal. This level,
known as reconsideration, is redundant, and eliminating it will help to save time
and resources. I am pleased that Commissioner Barnhart has included the elimi-
nation of reconsideration in her proposal to reform the disability claims system as
well.

As someone who has worked on this issue on a personal level, I am committed
to ensuring that the Social Security disability determination process is reformed and
is fair to all concerned. Therefore, I offer my support and willingness to work with
Commissioner Barnhart and Members of the two subcommittees represented here
today on these issues. It is time that we in Congress stood up and worked to make
real reforms so that our constituents can finally receive the benefits they deserve.
Reforming this broken process is the next step to bringing real relief to the claim-
ants who truly deserve disability benefits and who truly do not need to face any
further delay! Thank you, and may God bless you in your kind consideration of this
important matter!
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Chairman HERGER. Any questions?

Mr. CARDIN. Mr. Chairman, let me again thank my colleague.
We have the benefit of having Mr. McIntyre’s advice that we can
seek while we deal with this issue. I think his practical experience
particularly in his former role is going to be very helpful to this
Congress as we try to confront these issues. Once again, let me
thank you for appearing here today before our Committee, and I
assure you that we look forward to working with you as we try to
deal with these issues.

Mr. MCINTYRE. Yes, sir. We will be available as necessary.
Thank you. Thank you, gentlemen.

Chairman HERGER. Thank you.

Chairman SHAW. Before you leave, I just also want to com-
pliment you for your statement. It is good to have somebody here
who is one of us, and has the experience of being one of them and
has confronted many of these things. Our Subommittee, for the 6
years that I have been Chair, has been examining and re-exam-
ining ways that we can change the system, and I think in a bipar-
tisan way we want to do that so that we can get a quick, decisive
decision for people that are probably tremendously fragile.

Mr. MCINTYRE. Yes, sir.

Chairman SHAW. So, your view is valuable to the Committee.
Thank you.

Mr. MCINTYRE. Thank you. Thank you, gentlemen.

Chairman SHAW. The next panel of one is the Honorable Jo
Anne Barnhart, the Commissioner of the SSA. We are pleased to
again have you before the Committee and are looking forward to
your testimony. Ms. Barnhart.

STATEMENT OF THE HONORABLE JO ANNE B. BARNHART,
COMMISSIONER, SOCIAL SECURITY ADMINISTRATION

Commissioner BARNHART. Thank you very much, Mr. Chair-
man.

Chairman SHAW. I don’t know that your microphone is on.

Commissioner BARNHART. Can you hear me now?

[Laughter.]

Chairman SHAW. We can hear you now.

Commissioner BARNHART. Thank you very much, Mr. Chair-
man. Chairman Shaw, Chairman Herger, Mr. Cardin, and Mem-
bers of the Subcommittees, it is really a pleasure to appear before
you today to discuss my approach for improving the Social Security
disability determination process. I always welcome the opportunity
to appear before this Committee because I so greatly appreciate
your ideas and insights as well as your consistent support for our
agency. I am doubly pleased to be here today because it was before
you that just about a year ago I first described my vision for an
improved disability system, and it is particularly nice to go after
Mr. McIntyre, who actually endorses one aspect of my proposal.

Today I would like to update you on how we are proceeding to
convert my approach into a detailed plan and ultimately into an ef-
fective process to make the right decision as early in the process
as possible. I know that your Subcommittees are painfully aware
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of the length of time that claimants have to wait for an initial de-
termination or an appeal. In fact, it was the subject of many of
your opening comments. Delays in the current system occur in
spite of the best efforts of the dedicated public servants in the SSA
and in the State Disability Determination Services (DDSs), who are
such a vital part of our agency’s work.

We have moved forward in several areas: we are implementing
the eDIB process, which provides the infrastructure that is needed
to support the new approach; we have conducted a massive out-
reach effort to obtain comments on the current system and the new
approach, and we are giving thoughtful consideration to all of
them; we are conducting an exhaustive study of all the issues. The
Disability Service Improvement staff that I created is located orga-
nizationally in my immediate office, and it is coordinating this ef-
fort, making sure that we have all the information that we need
to make decisions.

Before I go any further, I do want to take this opportunity to em-
phasize that the new approach is just that. It is an approach or an
outline. I have made no final decisions on how to implement it. Ev-
eryone I speak with understands the urgency of the need to im-
prove the disability process; because this is such an important pro-
gram and because it is so complex, as you have indicated and ac-
knowledged in your opening statements, I really needed time to lis-
ten to the people involved at all stages of the process, both outside
of and within the SSA. I have personally participated in 51 meet-
ings with more than 35 organizations involved in the disability
process, within our agency and outside it. Among the hundreds and
hundreds of comments that we received, more than 500 came in
through our website from individuals. Many of those individuals
were themselves disability claimants or current recipients.

I am not going to take time here to describe my new approach
because it is summarized in my written testimony, and I know you
are all familiar with it. I would say generally the approach has
been well received. Certainly there are issues on which there is not
consensus, but every group that I have talked to agrees on one
thing, and that is that the current system needs to be changed. I
want to thank everyone who is giving us the benefit of their views
and sharing their concerns. I would like to make a special note of
the cooperative and constructive attitude of all who have provided
comments, and especially the individuals and organizations that I
have met with personally. I really appreciate their willingness to
work with me to improve the disability process. The comments that
we have received have been extremely valuable and have definitely
shaped and are continuing to shape my thinking. Many of the deci-
sions are not going to be easy because there are multiple consider-
ations for each issue.

For example, when I developed the new approach, I envisioned
Regional Expert Review Units (RERU) to provide specialized med-
ical and vocational expertise for each step of the process. A number
of organizations and individuals have raised excellent questions
about how these units would work, questions such as how to en-
sure that DDSs can access the medical expertise they need; how
these units could and should be staffed; how to use specialized ex-
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perts in cases of multiple disabling conditions; and how experts in
these units would relate organizationally to the DDSs and to the
Office of Hearings and Appeals (OHA). Similarly, there is a wide
range of views as to where responsibilities for quick decisions
should reside. The new approach calls for field offices to send them
to the RERUs immediately after taking the application.

Virtually everyone we have talked to thinks the idea of a quick
decision process for the obviously disabled is a good idea. My idea
was to allow DDSs to concentrate more on difficult cases by remov-
ing the obvious cases from their workload. We have heard from a
number of parties who think the DDSs should handle the quick de-
cision process. Eliminating the Appeals Council is another element
of the new approach that has generated a large number of com-
ments. Advocacy groups have expressed concern about the effects
of such a step, especially because it means closing the record after
the ALJ decision. These groups have suggested there should be a
provision for good-cause exceptions. On the other hand, others fear
that eliminating the Appeals Council could lead to significantly
more cases being appealed to Federal court and, thus, over-
whelming the court system.

I cannot tell you today how I am going to resolve these issues
because, as I said earlier, I have not made decisions. My task is
to put together a cohesive package in which every element of the
process contributes to its effectiveness and removes obstacles to our
goal to make the right decision as early in the process as possible.
I expect to make decisions relatively soon on the major issues so
that we can put together a proposed rule on the new approach by
early 2005. Of course, the draft proposed rule will be available for
public comment, and I expect that we will receive many comments
that will be very helpful. I look forward to the opportunity to hear
these Subcommittees’ views as well. When I first described my ap-
proach to you, I said that it would require having an eDIB system
fully implemented and in operation long enough for us to identify
and address any startup problems.

The new approach to disability claims processing can work effi-
ciently only when all components involved in disability claims adju-
dication and review move to an electronic process through the use
of an eDIB folder. I am pleased to say eDIB is right on schedule.
Fourteen States have begun using the electronic folder, and the
first three electronic hearings were held in Charlotte, North Caro-
lina, in the last few weeks. I know that moving to eDIB poses sig-
nificant challenges for the employees at SSA who are involved at
all levels. I want to publicly thank them for their dedication, their
willingness, and their hard work in making eDIB a success.

I would like to give special thanks to Butch McMillen and Sheila
Everett from the State of Mississippi. Under their leadership, ear-
lier this month Mississippi became the first State to completely roll
out the electronic folder, with all disability examiners (DEs) now
using the electronic folder, and to thank our Regional Commis-
sioner in Atlanta, Paul Barnes, for his superb leadership in making
Region 4 the first region to lead the way for the Nation.

Finally, I would like to thank you, Chairman Shaw, Chairman
Herger, and the Members of the Subcommittees for your support
and your guidance. I really appreciate the relationship that we
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enjoy, and I look forward to working with you and your staff as we
continue in our mutual efforts to improve the service provided to
disabled individuals and their families because that is what this is
all about. I will be happy to try and answer any questions Mem-
bers of the Committee may have for me.

[The prepared statement of Commissioner Barnhart follows:]

Statement of The Honorable Jo Anne B. Barnhart, Commissioner, Social
Security Administration

It is a real pleasure to appear before these two subcommittees today to discuss
my approach to improving the Social Security disability determination process. I al-
ways welcome the opportunity to appear before you because I so greatly appreciate
your ideas and insights as well as your consistent support for our agency. And I am
doubly pleased to be here today because it was before you that I first described my
vision for an improved disability system.

Today I would like to update you on how we are proceeding to convert my ap-
proach into a detailed plan and, ultimately, into an effective process to make the
right decision as early in the process as possible.

I know that these subcommittees are painfully aware of the length of time claim-
ants have to wait for an initial determination or an appeal. And delays in the cur-
rent system occur in spite of the best efforts of the dedicated public servants in SSA
and in the state Disability Determination Services (DDS), who are such a vital part
of the agency’s work. In fact, when I talk about SSA employees, I also refer to those
who work in the Disability Determination Services, or DDSs.

Where We Are Now

We have moved forward in several areas:

o We are implementing the electronic disability process, which provides the infra-
structure needed to support the new approach.

e We have conducted a massive outreach effort to obtain comments on the current
system and the new approach and are giving thoughtful consideration to all of
them.

e We are conducting an exhaustive study of all the issues. The Disability Service
Improvement staff, or DSI, located organizationally in my immediate office, is
coordinating this effort, making sure that we have all the information we need
to make decisions.

Before I go any further, let me emphasize that the new approach is just that—
an approach or an outline. I have made no final decisions on how to implement it.
Everyone I speak with understands the urgency of the need to improve the dis-
ability process. But because this is such an important program, and because it is
so complex, I needed to take the time to listen to people involved at all stages of
the process, both outside of and within SSA.

I have made an active personal role in this process one of my highest priorities.
For example, I have personally participated in more than 40 meetings with more
than 30 organizations involved in the disability process—within SSA and outside
the agency. Among the hundreds and hundreds of comments we received were more
than 500 comments on our website from individuals, many of them disability claim-
ants or recipients.

Elements of the New Approach

As I said a moment ago, the new approach is designed to make the right decision
as early in the process as possible. Another major purpose is to encourage return
to work at all stages of the system. I made a decision early on, to focus on those
steps that we can implement through regulation rather than legislation.

The approach preserves some of the significant features of the current system. Ini-
tial disability claims will continue to be handled by SSA’s field offices; DDSs will
continue to adjudicate claims for benefits; and Administrative Law Judges (ALJs)
will continue to conduct de novo hearings and issue decisions.

But there also are a number of important changes to the current system:

e A “Quick Decision” step at the earliest stages of the claims process for people
who are obviously disabled would allow their claims to be decided within 20
days.
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e Medical expertise within Expert Review Units would be available for decision
makers at all levels of the process, including DDSs and the Office of Hearings
and Appeals (OHA).

e The DDS reconsideration step would be eliminated.

e A Reviewing Official (RO) position would be created within SSA to evaluate
claims appealed from the DDS. The RO could allow a claim or agree with the
DDS decision.

e The Appeals Council step would be eliminated. The ALJ decision would be the
agency’s final action, unless the case was selected for review by an Oversight
Panel of ALJs and an AAJ.

The lynchpin of quality assurance under the new approach is accountability and
feedback at each level of the process. At all levels, the quality process would focus
on denials as well as allowances, and concentrate on ensuring that cases are fully
documented at each stage. This last point is crucial because I believe that better
documentation will allow cases to move through the system more quickly and will
produce better decisions.

The new approach would be workable only when SSA’s electronic disability sys-
tem—which we call e-Dib—is fully functional so that a claimant’s file could be
accessed by those working on the case anywhere in the nation. I'll discuss that in
more detail a little later.

We also are working on several demonstration projects to encourage voluntary re-
turn to work. I believe these projects will let us learn a great deal about how to
expand beyond the incentives in the Ticket to Work program that your Committee
was so instrumental in creating.

Reaction to the New Approach

I began my presentation by describing our outreach to hear the full spectrum of
views and concerns from those who are involved at every step of the process. Gen-
erally, the approach has been well received.

Certainly, there are issues on which there is not consensus. For example, the two
most common comments we have received on the Reviewing Official step are that
the reviewing official does not need to be an attorney and that the reviewing official
absolutely should be an attorney. But every group I've talked to agrees that the cur-
rent system needs to be changed.

I want to thank everyone who is giving us the benefit of their views and sharing
their concerns. The comments we received have been extremely valuable and have
definitely shaped my thinking. Many of the decisions will not be easy because there
are multiple considerations for each issue.

For example, when I developed the new approach, I envisioned Regional Expert
Review Units to provide specialized medical and vocational expertise for each step
of the process. A number of organizations and individuals have raised excellent
questions about how these units would work—questions such as:

o How to ensure that DDSs can access the medical expertise they need;

e How these units should be staffed,;

e How to use specialized experts in cases of multiple disabling conditions; and

o How experts in these units will relate organizationally to the DDSs and OHA.

Similarly, there is a wide range of views as to where responsibilities for Quick
Decisions should reside. The new approach calls for field offices to send them to the
Expert Review Units immediately after taking the application. Virtually everyone
we've talked to thinks the idea of a quick decision process for the obviously disabled
is a good idea. My idea was to allow DDSs to concentrate more on difficult cases
by removing the obvious cases from their workload. But we’ve heard from a number
of parties who think the DDSs should handle the Quick Decision process.

Eliminating the Appeals Council is another element of the new approach that has
generated a large number of comments. Advocacy groups have expressed concern
about the effects of such a step—especially because it means closing the record after
the ALJ decision. These groups have suggested that there should be a provision for
good cause exceptions.

On the other hand, others fear that eliminating the Appeals Council could lead
to significantly more cases being appealed to Federal court, and, thus, overwhelming
the court system.

I cannot tell you how I will resolve these issues because I have not made deci-
sions. My task 1s to put together a cohesive package in which every element of the
process contributes to its effectiveness and removes obstacles to our goal to make
the right decision as early in the process as possible.



14

What Next?

I expect to make decisions relatively soon on the major issues so that we can put
together a proposed rule on the new approach by early in calendar 2005.

Of course, the draft proposed rule will be available for public comment. I expect
that we will receive many comments that will be very helpful. And I will look for-
ward to the opportunity to hear your views.

Advancements in Systems Technology

When I first described my new approach to you, I said that it would require hav-
ing the Electronic Disability System that we call eDIB fully implemented and in op-
eration long enough for us to identify and address any startup problems. The new
approach to disability claims processing can work efficiently only when all compo-
nents involved in disability claims adjudication and review move to an electronic
business process through the use of an electronic disability folder.

I am pleased to say that eDIB is right on schedule.

As you know, SSA field offices throughout the agency are now using the Elec-
tronic Disability Collect System (EDCS) that provides DDSs an electronic folder. In
the DDSs, we rolled out eDIB in January 2004 starting in Jackson, Mississippi, and
implementation has begun in 14 states. We expect this process to be complete by
June 2005.

The Office of Hearings and Appeals (OHA) has begun using the new Case Proc-
essing and Management System. CPMS is a new software system for processing
cases and managing office workloads in the OHA. CPMS is a replacement system
and will provide OHA with the ability to work with the electronic file.

When these electronic processes are fully implemented, each component will be
able to work claims by electronically accessing and retrieving information that is
collected, produced and stored as part of the electronic disability folder. This will
reduce delays that result from mailing, locating, and organizing paper folders.

I know that moving to eDIB poses significant challenges for the employees at SSA
who are involved at all levels. And I want to publicly thank them for their dedica-
tion and hard work that is making eDIB a success.

Conclusion

I’d like once again to thank Chairman Shaw, Chairman Herger and the members
of these subcommittees for their support and guidance. I look forward to working
with you and your staffs as we continue our mutual efforts to improve the service
provided to disabled individuals and their families.

Chairman SHAW. Commissioner, you propose to establish RERU
which would centralize the medical expertise to make it available
to decisionmakers across the country. More detail is needed in
terms of whether these experts will replace current personnel or
whether they will be doctors or nurses, or both, and what their role
would be. My question is: your proposal to reform the disability de-
termination process would create new medical expert units located
in Social Security regional offices. Would you agree that on-site
doctors at the State DDSs currently provide essential services, in-
cluding reviewing cases, training, preventing fraud, and working
with other doctors in the State to bolster the medical evidence at
a lower cost?

Commissioner BARNHART. Let me say, Mr. Chairman, what I
believe is at the root of your question is the idea that we want to
have the best possible medical expertise all through the disability
determination process. My goal in the new approach was to aug-
ment or fill in gaps that may exist in our existing medical exper-
tise. We have very hardworking MCs across the country in our
DDSs. When you look at the cases that come in to the DDSs, not
always is the right set of medical eyes looking at those cases. Let
me give you an example. Doing an inventory of the MCs that we



15

have, 2.5 percent of our MCs are orthopedic doctors, yet over 20
percent of the cases that we decide on an annual basis deal with
orthopedic issues. I think the medical personnel should reflect and
certainly have the expertise to be able to handle the types of cases
that are coming in.

In one State that I visited earlier this year, I spoke with a pedi-
atric oncologist at a DDS, and I said, “How many of the cases that
you do have to do with pediatric oncology?” He said, “About 20 per-
cent.” I said, “Well, in the new approach I want to change that. I
want to make sure you are looking at 80 percent pediatric oncology
cases and that we are using your expertise to make the right deci-
sion as early as possible.” I have read all the testimony of the other
witnesses that are appearing here today, and I am aware of the
concerns that have been expressed, and the basis of the Chairman’s
question, and I would say this: my goal is to improve the avail-
ability of medical service. In the new approach, I recommended
RERUSs. As a result of the back-and-forth discussions that I have
had with various interested parties over this last 12 months, I am
looking at the possibility of having doctors in the DDSs provide
service to other DDSs. If you are a pediatric oncologist in one
State, maybe you can help with pediatric oncology cases coming in
from another State. There are a number of issues that need to be
dealt with: State licensure requirements for physicians, reimburse-
ments between one State and another. So, I think that we will get
to the right place in terms of making sure that we take the great-
est advantage we possibly can of our existing medical expertise, but
at the same time fill in the gaps that may exist.

Chairman SHAW. Is State licensing a problem?

Commissioner BARNHART. Well, the issue there, Mr. Chairman,
as I have been advised by the medical commenters we have heard
from, is that you get licensed to practice in a particular State, and
so you might, let’s just say you are in the State of Delaware, my
home State, and we are asking you to look at cases from Pennsyl-
vania, we have to look at what the implications are of doing that
and whether we have to address any State licensure issues.

Chairman SHAW. I wonder whether examining a patient and
testifying would be practicing medicine in another State if you are
under the guidance of the court.

Commissioner BARNHART. Those are the kind of issues that we
are looking at, Mr. Chairman, and I will be happy to keep the
Committee apprised as we identify the correct answers and resolve
some of those operational issues.

Chairman SHAW. It would be helpful if that is not an impedi-
ment, but you mentioned the specialty of doctors. What is the pre-
dominant specialty of the doctors that are now testifying or doing
reviews?

Commissioner BARNHART. You know, I did not bring the listing
with me, but I would be happy to submit the inventory that we did
to the Committee for the record.

Chairman SHAW. I would appreciate it. I think that is impor-
tant.

[The information follows:]

As of May 2004, there were 2,136 Medical Consultants on staff within DDSs. Of
those, 1,700 (80 percent) were less than full time.
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Clinical Specialist Percent of DDS Percent of DDS
Cardiologists 1.70 6.70
Child Psychiatry 0.60 0.50
Child Psychology 0.01 3.70
Endocrinologists 0.20 3.80
Family Practice 6.80 0.00
Gastroenterologists 0.30 2.40
Internists 6.30 6.30
Neurologists 1.90 6.80
Oncologists 0.30 4.70
Orthopedists 2.50 19.90
Pediatricians 9.80 0.90
Psychiatrists 10.70 19.60
Psychologists 31.20 7.50
Pulmonologists 0.30 4.70
Rheumatologists 0.30 6.70
Other 17.09 5.80

*Percentages weighted based upon full-time or part-time status as of May 2004.
**Workload percentages are based upon primary impairment only for FY 2003.

Chairman SHAW. Are you eliminating some of the on-site doc-
tors, and are you replacing some of them with nurses?

Commissioner BARNHART. We have not, well, first of all, we
have not done anything. I was laying out an approach of how we
might get at the medical gaps that exist. I am listening to the com-
ments. We have gotten a number of papers in from DDSs, and
some of the witnesses today are going to speak to that fact, from
the National Association of Disability Examiners (NADE) and from
the National Council of Disability Determination Directors
(NCDDD), as well as the medical consultant who is going to testify.
We have talked with all those groups ourselves, and so we are look-
ing at how we address the concerns that they have raised.

Chairman SHAW. Thank you. Mr. Herger?

Chairman HERGER. Thank you. Commissioner Barnhart, one of
the great satisfactions I have as I travel around my Northern Cali-
fornia district is to periodically be able to observe those individuals
who have disabilities that are out working and to be able to wit-
ness the great sense of self-worth and satisfaction that these indi-
viduals have of being involved in the process. I know that while
you are currently working on improving the disability determina-
tion process, you also are conducting demonstration projects to help
these people with disabilities be able to return to work. The idea
that people with disabilities can work rather than collect disability
benefits for years and years is an important concept that needs to
be made a more integral part of the Social Security disability sys-
tem. If you could, Commissioner, could you bring us up-to-date on
work-related demonstration projects and any other progress that
haskl??een made in helping more disabled beneficiaries be able to
work?

Commissioner BARNHART. Yes. Let me say, first of all, I share
your strong belief that return-to-work issues are extremely impor-
tant in providing adequate services, and incentives and removing
disincentives in these programs to help people with disabilities be
able to continue to work or start to work if they choose to do so
is definitely a priority of ours, and certainly the Ticket to Work leg-
islation that was passed several years ago with the leadership of
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this Committee has made a big difference in terms of reorienting,
I think, the mission of the SSA in that regard.

As part of the new approach, I actually outlined four different
demonstrations that would not wait until an individual was ad-
judged disabled but, rather, would start from the very beginning of
the process. Not to take the time to explain each of them, they all
looked at the central theme was providing services and benefits
earlier in the process to allow people to continue working, not nec-
essarily to go on full-time disability benefits. I would be happy to
provide a write-up of those for the record again. None of those have
actually started yet, but we are in the process of working through
in several locations hopefully being able to start some of those as
early as next year.

I want to emphasize that all of those demonstrations, as we con-
template them, would be voluntary. They are not mandatory. It
would be up to the individual person with disabilities to make the
decision if they want to avail themselves. The reason for delay in
some cases is we have to develop a predictive model that would tell
us whether people with certain kinds of conditions and disabilities
could be expected to improve, would benefit from the kinds of serv-
ices that we would offer in those demonstrations. Right now we
have been working with the State of Florida, and the State of Flor-
ida, in my understanding, in January intends to implement the
Florida Freedom Initiative. This is something that I know that,
Chairman Herger, you have an interest in, we talked about this I
think this summer when I testified before your Subcommittee,
where we actually modify SSI rules to allow, along the lines of indi-
vidual development accounts that have been created in the welfare
system to encourage people to go to work and to remove the dis-
incentive that occurs from accumulation of resources.

The Youth Transition Program is another demonstration that is
actually up and running. Six different States are involved in that,
Mr. Chairman, and this is very important because I feel very
strongly about this. In a prior life, I was the Assistant Secretary
for Children and Families and had a lot of interaction with the fos-
ter care system and the whole issue of when children age out of
a particular program and oftentimes there is a gap in service. The
issue here is to make sure that when children would age out of SSI
for disabled children that we have actually taken steps to help
move them into making the transition to work. So, I have a com-
plete report I could submit that details what is happening with
every single one of our demonstrations that I would be happy to
submit for the record in addition.

Chairman HERGER. Without objection, I would like you to do
that.

[The information follows:]

Updates of Demonstration Projects

Benefit Offset Demonstrations

Description: The Ticket to Work legislation requires the Commissioner to “con-
duct demonstration projects for the purpose of evaluating . . . a program for title
II disability beneficiaries . . . under which benefits payable . . . based on the bene-
ficiary’s disability, are reduced by $1 for each $2 of the beneficiary’s earnings that
is determined by the Commissioner.”
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The National Benefit Offset Demonstration will test a range of employment sup-
port interventions in combination with a $1 reduction in benefits for every $2 in
earnings, with the goal of enabling more beneficiaries to return to work and maxi-
mize their employment, earnings, and independence. At the same time, we are de-
veloping plans for a 4 state demonstration that could be run at a lower cost (and
in an earlier timeframe). Our intent is to gather information for the national
demonstraton.

Status: We plan to conduct this project in two distinct phases: an initial four-
state pilot project (Connecticut, Utah, Vermont, and Wisconsin), and the national
study. The purpose of the initial project is to collect early information on the dem-
onstration that will be useful in developing the national study. We expect to enroll
participants in the four-state pilot by the end of the calendar year or early in 2005.
We awarded the contract for the national study on September 30, 2004 to Abt Asso-
ciates.

Early Intervention (EI)

Description: With the EI project, SSA will, for the first time, conduct a dem-
onstration focused on applicants. The concept underlying the EI project is that pro-
viding services and supports as close to disability onset as possible will enable indi-
viduals to remain in or return to the workforce.

The project will offer interventions to a sample of Social Security Disability Insur-
ance (SSDI) applicants with impairments that may reasonably be presumed to be
disabling (i.e., they are likely to be awarded SSDI benefits) and who are likely to
return to work as a result of the program. The interventions will include access to
a wide range of necessary employment services, a 1-year cash stipend equal to the
applicant’s estimated SSDI benefit and Medicare for three years.

Status: SSA released a solicitation on the process demonstration project on Au-
gust 2, 2004. We hope to award a contract in November 2004 and begin enrolling
participants in early CY 2005.

Disability Program Navigator (DPN)

Description: SSA and the Employment and Training Administration (ETA) of
the Department of Labor (DOL) are jointly funding approximately 200 DPN posi-
tions in 17 states (Arizona, California, Colorado, Delaware, Florida, Iowa, Illinois,
Maryland, Massachusetts, New York, Oklahoma, So,uth Carolina, Vermont, and
Wisconsin in the first year; and Mississippi, New Mexico, and Oregon in the second
year). DPNs operate in DOL’s One-Stop Career Centers and provide seamless em-
ployment services to individuals seeking to enter the workforce. DPNs also provide
an important link to the local employment market and facilitate access to programs
and services that impact the success of individuals with disabilities who are seeking
employment.

Status: The DPN project is in its second year of operation. In June 2003 DOL
awarded cooperative agreement funding to 14 states to establish DPNs. In June
2004, DOL continued funding to the 14 original states and awarded funding to 3
additional states. DOL’s technical assistance contractor is conducting a process eval-
uation in all states and will review and evaluate outcomes in selected states. SSA
expects a final report from the DOL contractor in fall 2005.

Mental Health Treatment Study (MHTS)

Description: The MHTS will focus on SSDI beneficiaries with mental health im-
pairments. It will test the effect of treatment funding on the health and health-care/
job-seeking behaviors of those beneficiaries. The study intervention calls for SSA to
pay for the costs of outpatient mental health disorder treatments (pharmaceutical
and psychotherapeutic) and/or vocational rehabilitation that are not covered by
other insurance for those individuals.

Status: As a first step in a three-part process (design, pilot, and larger dem-
onstration), a pre-design contract was awarded to the Urban Institute in September
2003. SSA and the Urban Institute have selected a Technical Advisory Panel (TAP)
(consisting of national experts on the subject) to provide recommendations on dem-
onstration interventions. The first TAP meeting was held in June 2004 and the sec-
ond meeting is scheduled for late October 2004.

Homeless Outreach Projects and Evaluation

Description: Congress provided $8 million in both FY 2003 and 2004, for SSA
to conduct outreach to “homeless and under-served populations.” SSA used this ear-
marked funding to establish the Homeless Outreach Projects and Evaluation
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(HOPE) in support of the President’s initiative to end chronic homelessness within
10 years.

The HOPE initiative is focused on assisting eligible, chronically homeless individ-
uals in applying for Supplemental Security Income (SSI) and SSDI benefits. The
HOPE projects will help SSA to demonstrate the effectiveness of using skilled med-
ical and social service providers to identify and engage homeless individuals with
disabilities as well as assist them with the application process.

Status: SSA awarded $6.6 million in cooperative agreement funding to 34 public
and private organizations in April 2004 and conducted an Orientation Conference
for the organizations in August 2004. We awarded an evaluation contract on Sep-
tember 17, 2004.

Youth Transition Process Demonstration (YTPD)

Description: To further the President’s New Freedom Initiative goal of increas-
ing employment of individuals with disabilities, in September 2003, SSA awarded
cooperative agreements to six states (California, Colorado, Iowa, New York, Mary-
land, and Mississippi) for the purpose of developing service delivery systems to as-
sist youth with disabilities to successfully transition from school to work. During
this critical period of transition to adulthood, the services provided to youth with
disabilities can prepare them for postsecondary education, employment and eco-
nomic self-sufficiency.

The states will establish partnerships to improve employment outcomes for youth
ages 14—25 who receive SSI or Social Security Disability Insurance (SSDI) payments
on the basis of their own disability. The projects will provide a broad array of transi-
tion-related services and supports to SSI and SSDI applicants and children.

Status: The demonstration projects are at various stages of implementation. Most
projects currently are testing their designs while others began pilots at the start of
the 2004 school year. A technical assistance contract was awarded September 30,
2004 to the Virginia Commonwealth University. An evaluation solicitation will be
released by the end of the calendar year. The second year of funding for YTD
projects was awarded September 30, 2004.

State Partnership Initiative (SPI)

Description: SSA and the Rehabilitation Services Administration (RSA) funded
a combined total of eighteen demonstration states in 1998. SSA provided 5-year
funding to twelve states (California, Illinois, Iowa, Minnesota, New Hampshire, New
Mexico, New York, North Carolina, Ohio, Oklahoma, Vermont and Wisconsin) to de-
velop innovative projects to assist individuals with disabilities in their efforts to re-
enter the workforce. These awards helped states develop state-wide programs of
services and support for their residents with disabilities that increased job opportu-
nities for them and decreased their dependence on benefits, including SSDI and SSI.
California, Vermont, New York and Wisconsin implemented SSI waivers to test al-
ternative rules.

Status: The SPI projects are in the sixth and final year. Eleven of the twelve
states received no-cost extensions to phase out the projects by the end of September
2004. As of August 2004, the states testing waivers received no-cost extensions for
three to nine months to complete waiver closeout and outcome evaluations.

Florida Freedom Initiative

Description: The Florida Department of Children and Families has a CMS waiv-
er program which allows individuals to obtain cash instead of certain Medicaid serv-
ices to allow participants greater control in the planning and purchase of supports
and services. SSA has waived certain SSI Program rules to allow our beneficiaries
to participate in the FFI.

Status: SSA signed an IAA with ASPE/DHHS to provide $100,000 in support of
the evaluation activities.

Ongoing Medical Benefits

Description: This project will test the effects of providing ongoing health insur-
ance coverage to beneficiaries who wish to work, but have no other affordable access
to health insurance.

Status: The design of a national project is under development and we expect to
start a pilot project (focusing on HIV-AIDS) in 2005.

Interim Medical Benefits

Description: This project will provide medical benefits to individuals with no
medical insurance (no “treating source” evidence) whose medical condition would
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likely improve with treatment. This intervention will facilitate the development of
the necessary documentation for disability adjudication while providing the appli-
cant needed services.

Status: The projects still are in the preliminary stages of development and no
specific information is available at this time.

Accelerated Benefits

Description: These demonstration projects will provide immediate cash and med-
ical benefits for a specified period (2-3 years) to title II disability applicants who
are highly likely to benefit from aggressive medical care. This 4-year project will
provide immediate access to both DI benefits and Medicare coverage by utilizing a
predictive model currently under development. This project was formerly called the
“Temporary Allowance” demonstration project.

Status: The projects still are in the preliminary stages of development and no
specific information is available at this time.

Again, I thank you for working in that area, very important to
the lives of many people who want to be able to be productive as
well. So, thank you very much for your work.

Commissioner BARNHART. Thank you.

Chairman SHAW. Mr. Cardin?

Mr. CARDIN. Thank you very much, Mr. Chairman. Commis-
sioner Barnhart, again, welcome. I noticed several times that you
complimented the workforce at the SSA, and I just want to under-
score that. I have the opportunity frequently to visit and see the
workforce. I know how hard they work under extremely difficult
circumstances. The volume of work continues to increase, and yet
the additional resources for staff has not really kept up. I very
much appreciate your advocacy for adequate support for the SSA.

Commissioner BARNHART. Thank you.

Mr. CARDIN. Just to follow up on Mr. Herger’s point very quick-
ly, it would seem to me that one of the things we could do to en-
courage people who are on SSI to be able to be gainfully employed
is to deal with the disregard, the wage earnings disregard. That
has not been changed in a long time from $65.

Commissioner BARNHART. That is right.

Mr. CARDIN. It seems to me that that may be one way that we
really could encourage people to work without the adverse con-
sequences if they are unable to maintain gainful employment.

Commissioner BARNHART. Certainly that is an issue that has
been discussed, periodically. I think it came up at the Sub-
committee hearing with you all this summer, and we would be
happy to provide any kind of technical assistance we can to you or
Members of the Subcommittee who are interested in looking at that
issue.

Mr. CARDIN. I have been told it has been over 30 years since
we made any adjustment on that.

Commissioner BARNHART. It has been a very long time.

Mr. CARDIN. It is time for that to keep up. Again, if we really
want to have a coordinated effort to try to encourage people who
can to work——

Commissioner BARNHART. If I may say, Mr. Cardin, that is
precisely the point of the Florida Freedom Initiative. One of the
waivers there, it waives that $65. I think that we will get some
good empirical evidence as a result of that demonstration that may
show us the effect it has.
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Mr. CARDIN. That is good. Also, your demonstration programs,
at least some of the ones that I have looked at, will also be pro-
viding other services to SSI recipients so that they have some help
in their effort to be gainfully employed, which is one of the points
that I really want to underscore. It is one thing about cash assist-
ance. It is another thing about supplementing cash assistance with
additional services so that individuals can become more inde-
pendent. So, I think that you are going about that the right way,
and we will wait to see what, of course, they are voluntary, and I
think that also is helpful.

There are 36,000 elderly disabled refugees who will face termi-
nation of their SSI benefits because of the 7-year restriction that
was imposed in law. The chief obstacle for these individuals of
maintaining their benefits toward becoming citizens has been basi-
cally the time delays in these applications being approved. The Ad-
ministration has recommended an extension. There is a bipartisan
bill that I am part of in Congress that would extend so these low-
income refugees would be able to continue their SSI benefits.

My reason for mentioning it at this hearing is that we are antici-
pating that Congress will adjourn next week, and come back for a
session in the middle of November. I expect a rather short session.
I am just reaching out to you whether we can find some vehicle,
some way, some strategy to make sure that before Congress ad-
journs this year that we extend that SSI limitation; otherwise, we
are going to be faced with thousands of individuals being really
subject to a hardship. There is also, by the way, support in the U.S.
Senate. So, we have broad bicameral support.

Commissioner BARNHART. Yes, Mr. Cardin. I certainly agree
with you. As you stated, we have our own proposal for an exten-
sion. I think yours allows one more year of extension than ours.
There are some other relatively minor differences. I feel confident
that if we got together, we could sit down and work out some sort
of agreement between us. I do agree that because of the fact the
clock is ticking for these individuals, it is important that we take
action. So, I would, certainly like to extend the offer to work with
your staff to do whatever we can to make that become a reality be-
fore the Congress adjourns.

Mr. CARDIN. I appreciate that, and, Mr. Chairman, or Mr.
Chairmen, both, I just really want, I hope we can find a vehicle.
Again, this is bipartisan. The Administration supports it. I am con-
fident that our leadership would be prepared to support a suspen-
sion bill if we cannot find another vehicle for it to go forward on,
and we are certainly willing to work out the language between the
Administration and the legislation that is pending both in the
House and the Senate. This should be non-controversial. I would
just hope that we would find a way that we could move that before
Congress adjourns this year. Thank you.

Commissioner BARNHART. If I may mention, too, Mr. Cardin,
you may be interested to know that we at SSA will be doing an an-
nual notice to the individuals who are subject to that provision to
let them know the number of years that they have left of eligibility
so that they are aware that they need to move to file for citizenship
in the future.
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Mr. CARDIN. The problem, of course, is that many have, and it
is in the, in fact, this is the leading cause. They have applied for
citizenship. It just takes a long time for the process to work its
way.

Commissioner BARNHART. Yes. I realize that.

Mr. CARDIN. Thank you.

Chairman SHAW. I would say to my friend from Maryland, by
way of a history on that particular piece of legislation, without
criticizing your position at all, it was that it was originally 5 years,
and then we figured that the people needed an extra 2 years to
complete the application for citizenship. Maybe there is some mid-
dle ground for those that have already applied or something of that
nature. The whole thought was that we don’t want that to be a rea-
son for people coming to our shores, and that was the reason for
that legislation.

Mr. CARDIN. I appreciate that, Mr. Chairman, and you are ab-
solutely correct. I would just bring to your attention that I think
the Administration has been convinced that the need for the delay,
for extending it is not because individuals were delinquent in seek-
ing citizenship. It is the process taking a lot longer, and that is
why the Administration suggested an extension. That is why I
think you have both houses and both parties wanting to do this.
So, I would just urge you to take a look at the reasons why. It is
not because these individuals have not tried to become citizens.
They have. It is just taking longer than we had anticipated for I
think some obvious reasons, not least of which was September
11th.

Chairman SHAW. Well, if we are looking for inefficiencies, I
think the immigration process in this country is probably about as
inefficient as you could possibly get.

Mr. Lewis.

Mr. LEWIS OF KENTUCKY. Thank you, Mr. Chairman. Good
afternoon.

Commissioner BARNHART. Good afternoon.

Mr. LEWIS OF KENTUCKY. Our staff contacted the JCUS of
the United States (JCUS) to request their attendance at this hear-
ing, and they were unable to provide a witness, but they did sub-
mit a letter, which is in each Member’s packet. I would like to re-
quest that be inserted into the record. This letter highlights the
fact that annually about 77,000 claimants request review by the
Appeals Council. In addition, last year more than 17,000 disability
cases were filed in U.S. district courts. According to the letter, this
suggests that a substantial number of cases are being resolved at
the Appeals Council level without claimants’ having to seek judicial
review. Commissioner, should you eliminate the Appeals Council,
what will be the impact on the U.S. district courts?

[The information follows:]
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Committee on Federal-State Jurisdiction
United States District Court

Wheeling, West Virginia 26003
September 28, 2004

Honorable Frederick P. Stamp, Jr. Chair

Honorable Susan H. Black; Honorable Kathleen A. Blatz; Honorable Glen H. David-
son; Honorable Charles E. Jones; Honorable Kermit V. Lipez; Honorable Howard
D. McKibben; Honorable James D. Moyer; Honorable Michael R. Murphy; Honor-
able Robert E. Nugent; Honorable Loretta A. Preska; Honorable Linda Copple
Trout; Honorable Gerald W. VandeWalle; Honorable Roger L. Wellman

Hon. E. Clay Shaw, Jr.

Chairman, Subcommittee on Social Security Committee on Ways and Means
United States House of Representatives B-316 Rayburn House Office Building
Washington, DC 20515-6353

Dear Mr. Chairman:

I am the Chair of the JCUS Committee on Federal-State Jurisdiction.The Com-
mittee is responsible for making recommendations to the JCUS onproposals regard-
ing the elimination, modification, or creation of Federal jurisdiction. This advisory
responsibility encompasses proposed changes to the manner in which administrative
claims are screened and the posture in which they become subject to review in Fed-
eral court.

I understand that the Subcommittee on Social Security will be holding a hearing
onSeptember 30, 2004, regarding the proposed revisions to the disability claims
process. Although the JCUS has not adopted a formal position in response to the
current proposal and therefore is unable to provide a witness as requested by your
staff, I would like to take this opportunity to share with the Subcommittee the sta-
tus of the JCUS’s consideration of this topic.

The Committee on Federal-State Jurisdiction is guided, as your Subcommittee is
certainly guided, by the principle that disability claimants are entitled to a fair and
prompt resolution of their claims. The Federal courts have a role in pursuing that
principle, albeit a limited one. We intend to do what we can to work with you and
Commissioner Jo Anne B. Barnhart to make a positive contribution to the Commis-
sioner’s current reform process.

In April 1994, the Social Security Administration (SSA) launched an initiative to
revise the administrative process governing Social Security disability claims. At that
time, the plan called for reducing the number of decisional steps from four to two,
including the elimination of the requirement that a claimant request review by the
Appeals Council prior to seeking judicial review in Federal district court. The result-
ing two-level administrative review process would have consisted of (1) an initial
disability determination by a “disability claim manager” and (2) a hearing before an
administrative law judge (ALJ). Although the Appeals Council would have contin-
ued to exist, it would have only been authorized to selectively review cases after
they had been filed in U.S. district courts.

In response, the JCUS determined to communicate to SSA its seriousconcerns re-
garding the restructuring of the Appeals Council, noting that the proposed role for
the.Appeals Council could create jurisdictional problems and could have significant
caseload ramifications. Report of the Proceedings of the JCUS of the U.S. at 38 (Sep-
tember 1994). Through its many communications to SSA over the next several
years, the judiciary urged serious reconsideration of the proposed elimination of the
requirement that a dissatisfied claimant must request review by the Appeals Coun-
cil prior to seeking judicial review in the district court. The judiciary stated that
the proposed acceleration of district court review of disability claim denials was like-
ly to be inefficient and counter-productive. It pointed out that while about one-third
of claimants before the Appeals Council received favorable relief at that stage (ei-
ther through reversal or remand), only approximately 10 percent of those appeals
in which the Appeal’s Council granted no relief to the claimant were then submitted
for Federal judicial review. Thus, the JCUS felt that substituting immediate access
to the district courts prior to Appeals Council review could potentially create a sig-
nificant increase in the caseload of the district courts. The judiciary encouraged SSA
to seek to streamline and expedite the Appeals Council review process rather than
to bypass it. The Conference also noted that the screening function performed by
the Appeals Council furthered consistency and accuracy of decisions within SSA
while lessening the need for claimants to pursue more costly review in Federal dis-
trict court.
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Recognizing the importance of providing thorough review of benefit-type claims at
the agency level, the judiciary addressed this issue in its 1995 LongRange Plan for
the Federal Courts. That Plan supports measures to broaden and strengthen the ad-
ministrative hearing and review process for disputes assigned to agency jurisdiction,
and to:Facilitate mediation and resolution of disputes at the agency level. The Plan
also supports efforts to improve the adjudicative process for Social Security dis-
ability claims both by establishing a new mechanism for administrative review of
ALJ decisions and by limiting; the scope of appellate review in the Article III courts.
In addition, the Plan recognizes that agencies need the requisite authority and re-
sources to review and, where possible, achieve final resolution of disputes within
their jurisdiction.

When Commissioner Barnhart announced in September 2003 plans to restructure
the disability claims process, our Committee began to analyze her approach, to seek
additional information, and to determine whether another JCUS position was war-
ranted. On February 12, 2004, the Commissioner and her staff met with me and
staff of the Administrative Office of the U.S. Courts. In addition, on June 10, 2004,
the Commissioner met with our Committee, along with Martin H. Gerry, Deputy
Commissioner of the Office of Disability and Income Security Programs. We: appre-
ciate her efforts and those of her staff to take the time to explain her ideas and
to solicit comments from us.

Many of the details and components of the Commissioner’s proposal regarding ini-
tial agency operations are not directly within the scope of our inquiry. As mentioned
above, the JCUS has set forth a general statement supporting measures to broaden
and strengthen the administrative hearing and review process for disputes assigned
to agency jurisdiction and to facilitate the resolution of disputes at the agency level.

The Committee on Federal-State Jurisdiction is particularly interested in the com-
ponent of the Commissioner’s current approach to abolish the Appeals Council,
thereby apparently allowing, although it is not clear, ALJs’ decisions to become the
agency’s final decision subject to judicial review. (See 42 U.S.C. §405(g).) At the
same time, SSA intends to create a quality control entity to review certain ALJ deci-
sions. As we understand it, if a claim is selected for review and the quality control
staff disagrees with an allowance or disallowance determination, the claim would
then be referred to an Oversight Panel (two ALJs and one administrative appeals
judge), which could affirm or reverse the ALJ’s decision. In those instances, the deci-
sion of the Oversight Panel perhaps would be the final agency action. These are the
details that we now have.

Under this proposal, however, it is unclear how the agency’s disability decisions
would become “final” for purposes of judicial review if an optional quality review
stage existed. In addition, we do not know what standards would apply in selecting;
cases for the proposed quality assurance phase and how often ALJ decisions would
be chosen for such optional review. These and other questions that our Committee
raised at the June meeting; and shared with the Commissioner presently remain
unanswered, possibly because those decisions have not yet been made.

‘We recognize that the Commissioner’s efforts are directed toward improving the
administrative process so that more citizens receive an accurate assessment of’ their
claim for benefits as soon as possible and that management accountability can be
strengthened. The Commissioner apparently views elimination of the Appeals Coun-
cil as contributing to that goal. We have been informed by SSA that approximately
77,000 claimants currently request review each year by the Appeals Council, with
approximately 2% of the claims being allowed and 25% being remanded. During the
last fiscal year, 17,127 Social Security disability insurance and Supplemental Secu-
rity Income cases were filed in U.S. district courts. This suggests that a substantial
number of cases are being resolved at the Appeals Council level without claimants
having to seek judicial review. Therefore, before a decision is made on whether to
eliminate the Appeals Council, we would hope that the new claims process would
be adequately tested. It may be that substituting Appeals Council consideration
with judicial review in the Federal courts would result in more costs and further
delay for many claimants.

I hope the Subcommittee on Social Security finds this information helpful. If the
JCUS of the United States takes action with regard to the changes to the disability
claims process now under discussion, the Conference will promptly notify your Sub-
committee.

Sincerely,
Frederick P. Stamp, Jr.
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Commissioner BARNHART. Well, let me say, as I indicated in
my opening statement, certainly this is an area where there has
been substantial concern expressed by many parties throughout the
system. I would like to mention that I had the opportunity to work
with the Subcommittee of the JCUS and actually did go to New
York and meet with them for several hours to answer their ques-
tions, to present the new approach and answer their questions. I
saw the letter that the Conference submitted that you requested be
submitted to the record, and it absolutely reflects the concerns they
expressed to me, and it is this issue of opening the floodgate, as
they put it, of cases to the courts. At the same time, I tried to use
as a guiding point in developing the new approach not only making
the right decisions as early in the process as possible and doing
that, improving the quality of the record at every step, but also
making sure that every step of the process added value to the proc-
ess, value particularly commensurate in terms of commensurate
with the delay that it produced in the time.

The Appeals Council now takes somewhere around 250 days to
complete its work. I would like to say that is a huge improvement.
When I came into this post, it took 447 days for a case to go
through the Appeals Council, so the staff there has worked very
hard and are really doing a good job in terms of speeding it up.
Even so, when one looks at the results of the cases that are re-
viewed by the Appeals Council, what one sees is 2 percent of the
cases that move to the Appeals Council are allowed, approximately
25 percent of the cases are remanded, and the remainder of the
cases are denied.

The remand one can say in large measure are due to mistakes
that were made earlier, inadequacies in the record, and documenta-
tion, those kinds of things, all of which the new approach seeks to
address. We substituted at that stage of the process an oversight
panel which would conduct a full and comprehensive quality review
of all the decisions that are made by the ALJs, allowances and de-
nials both, not just one or the other. Those recommendations and
the findings of that quality review unit go to an oversight panel
comprised of ALJs and administrative judges to make the final de-
cision on whether or not the case decision as rendered by the ALJ
should stand or be reversed.

I understand the concerns that the JCUS has, and I guess when
I talked to them, I tried to explain, and one of the things I think
is very difficult for all of us to do is when you step back and look
at the new approach, if you look at the results we get today at each
step of the process and simply apply those to the new approach,
then one would say it won’t make any difference. What I am sug-
gesting is with the new approach we will not see the same number
of cases moving through what we call the waterfall at each step.
I am well aware of the JCUS’s concerns, and for that reason, as
we move to make final decisions, the whole issue of the Appeals
Council will be one that is taken very carefully.

Mr. LEWIS OF KENTUCKY. Thank you.

Chairman SHAW. Mr. Becerra?

Mr. BECERRA. Thank you, Mr. Chairman. Commissioner, thank
you very much again for being here. I think we always appreciate
your testimony because it is always spoken with a lot of clarity,
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and not only that, it seems like a lot of thought and I think a lot
of caring involved as well. So, we thank you for that.

Commissioner BARNHART. Thank you very much.

Mr. BECERRA. You seem to be one of those people who really
does know how to manage, and we appreciate that.

Commissioner BARNHART. Thank you.

Mr. BECERRA. A question regarding the streamlining of the
process. The concerns that are being raised by eliminating the Ap-
peals Council that, while we may be trying to accelerate the proc-
ess, we actually may be hurting ourselves because trying to go from
the ALJ hearing stage to the Federal district court is not only a
big step but an expensive step. If the courts are correct in saying
that it would bog them down, it could become an even more tardy
step in the process. Comments?

Commissioner BARNHART. Yes, thank you. That is a concern
that I have heard, and I appreciate you raising it here. The empha-
sis is to make the right decision as early in the process as possible,
if we look at how the decisions fall out today, approximately 40
percent, around 38 percent, I believe it is, of disability claims are
allowed at the initial DDS phase. About 61 percent are allowed at
the ALJ phase, 61 percent of those that apply for appeal.

What I am trying to do is get the allowance level of the cases
that should be allowed higher earlier in the process, and so with
the RO that we have, creating the Federal position that would be
accountable to a single authority at the SSA, it would improve con-
sistency in decisions across the Nation at an earlier point, because
I do not envision ROs working on a State-by-State basis. In fact,
I think it is important they not take cases on a State-by-State basis
so that you know that you are having more of a random assign-
ment of cases to the ROs, which makes it a national decision, not
a State-based decision.

I think what we will see more cases that should have been yeses
decided at an early stage, at the RO, and then because of the prep
work that the RO does, the fact they have to issue a prehearing
report or a recommended disposition, and wherever we come out
there, because I know some of the advocacy organizations say they
just one report, they do not want a prejudicial title, and I am sen-
sitive to those concerns. When that goes forward to the ALJ, it
should allow the ALJ to have the case better laid out for them in
terms of looking at what has happened to that point. So, I guess
my . ..
Mr. BECERRA. Let me stop you for a second, Commissioner. I
sense what you are saying is that by improving the process up
front, we should be able to get better decisions from the ALJs at
the later stage and, therefore, we are able to then send cases di-
rectly to the district court because we believe by that stage we real-
ly will have a controversy that should be kicked up to the highest
level.

Commissioner BARNHART. That is exactly what I am trying to

y.
Mr. BECERRA. I have not had a chance to thoroughly review
your proposal, but having seen how the Federal courts work, it is
a very imposing process, and I think for the most we are talking
about claimants who are not very wealthy and who are in a dif-

sa
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ficult situation. I suspect we are going to find that, as imposing as
it is to go before a reviewer or perhaps an ALJ in an administra-
tive hearing, which is very similar in every respect to a court trial,
it becomes extremely imposing on people to go directly to a district
court and very expensive. We are constantly hearing from the dis-
trict court judges, at least in my 9th Circuit area in the district
courts that we have there, they are completely swamped. If we do
end up with the several thousand cases that you currently see
going to appeal from the ALJs going to the district courts, you
could see a logjam occur, which could become very difficult but,
more importantly, very expensive for the claimants to continue a
case in Federal court. So, I have not come to any conclusions ei-
ther, other than I sympathize with those who raise these concerns
that bypassing the process rather than trying to come up with an
even better streamlined review process of an ALJ decision could
lead to more difficulty than not.

Commissioner BARNHART. I appreciate what you are saying,
Mr. Becerra. I do. The concerns that you are expressing have been
echoed by others involved in this process, and obviously they are
concerns I take very seriously. I have greater respect for the JCUS
and certainly realize that whatever action is finally taken, if it does
not have the basic support of all elements in the system, including
the district courts, it is not going to be a process that is headed for
success.

Mr. BECERRA. Can I mention one other thing? Gosh, I wish I
had more time because I would love to talk to you about some of
these other aspects, because I think for the most part, I really be-
lieve that you are trying to find those ways to streamline the sys-
tem and make it more consumer-friendly for the claimants. I have
a feeling you are going to really run into trouble with the review
process that you have for the quality assurance, where some of the
ALJ decisions, it seems like you are saying after the ALJ, that is
a final decision, and the only recourse you now have is to go to the
district court. In some cases, you will have this quality review that
will occur where, indeed, if there is a problem that is found by
those who are part of this quality assurance committee, or what-
ever it is called, you could actually see a different decision come
forward from that review, which leads to the conclusion, and I will
end with this, Mr. Chairman, that you leave open the question for
the courts at least to consider, if you really have a final decision
by an ALJ, if there really is some other entity administratively
that could still undo what was done by the ALJ, so I think you are
going to run into some real issues about whether this is truly a
final decision if you have this quality assurance detour.

Commissioner BARNHART. I appreciate what you are saying.
The role of the oversight panel was actually to render the final de-
cision and make it actually, that would be the final decision of the
agency in the case where they decided based on the quality review
that the case needed to be decided differently. To the point about
which cases would be reviewed, let me say that was one area that
we were looking at because I really have solicited comments from
everyone I have talked to about maybe what we should do is review
all the cases that go through, that go through serious

Mr. BECERRA. You have an Appeals Council.
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Commissioner BARNHART. Seriously, review all cases that go
through with a quality review, and then only the ones where the
quality reviewers see it differently than the ALJs saw it, those go
to the oversight panel, as opposed to doing a sample of cases which
then does not ensure that everybody is treated the same. So, I ap-
preciate the comment

Mr. BECERRA. Believe me, everyone is going to want to go
through the quality review before they have to head to district
court, which in essence means you have some type of administra-
tive review before you go to the courts. Thank you, Mr. Chairman,
for being very gracious.

Chairman SHAW. You are most welcome. Mrs. Johnson?

Mrs. JOHNSON. Thank you very much, and welcome, Commis-
sioner Barnhart. First of all, I reread your testimony from last year
in preparation for this hearing, and it really is impressive the de-
gree to which you are really looking at the nitty-gritty of how gov-
ernment has worked in the past and trying to bring it into the
modern era. It will certainly improve the quality of service for our
disabled people, but in the end it will improve the quality of serv-
ices as well. I was curious about your interest in having the review-
ers in your central offices take over the role that currently the
State DDSs are playing. They apparently are doing about 20 per-
cent of the reviews of the quick decision cases now.

Why can’t they do most of the quick decision cases? One of the
things that I think was really marvelous about your proposal was
this categorization of quick decision cases. Nothing has been more
anguishing to my caseworkers than in an ALJ case or a child with
cancer or clearly something that is an open-and-shut case. Why
can’t those go to the State reviewers? Why wouldn’t that be faster,
and why wouldn’t it save us money?

Commissioner BARNHART. I appreciate your comments, Mrs.
Johnson. Perhaps I should back up and say my intent in moving
the quick decision out of the DDS in the new approach was to take
a workload away from the DDSs but to leave the resources the
DDSs currently have in the DDSs, because resources are an ongo-
ing concern, particularly with the increase in disability claims that
we have seen in recent years, and it is a trend that continues this
year as we are getting about 100,000 to 200,000 more claims than
we had originally anticipated.

So, the idea was if we pull the quick decision workload out, the
DDSs where our more experienced and trained workers are could
focus on the more difficult cases. I recognize, of course, in doing
that, therefore, the allowance rate for DDSs would go down be-
cause the easier cases, the obvious cases would be done up front,
and for that reason was going to combine the quick decision allow-
ance rate with the DDS allowance rate so that it would not appear
to the people in a given State that all of a sudden the DDS was
denying a larger number of people.

This is an issue that I have heard a lot from the NCDDD, as well
as NADE, and one of the things I am looking at is having the units
in the DDS do the quick decision. I will say this: in my discussions
with those organizations and their leadership, I feel very strongly
if we decide to go that route, it needs to be a separate quick deci-
sion unit in the DDS, not that each DDS worker can work some
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quick decisions cases, because I feel very strongly that the focus of
quick decision workers needs to be the quick decisions. The idea is
on the outside it would take 20 days for these decisions. Not an av-
erage of 20 days but absolutely on the outside, and so I am dis-
cussing some of these possible modifications within individuals
from those organizations.

Mrs. JOHNSON. Thank you very much. I do think the issue of
workload is terribly important, and there will be some areas in
which we can get resources into from our end more effectively than
other functions possibly. I do appreciate your continued focus on
what is going to be best for the disabled person. Thank you very
much. I appreciate your being here today.

Commissioner BARNHART. Thank you.

Chairman SHAW. Mr. Pomeroy?

Mr. POMEROQOY. Thank you, Mr. Chairman. Madam Commis-
sioner, I want to join the comments made by other panel Members
about the acknowledgment of your great work. For an agency head,
especially an agency whose work is so critically linked to so many
Americans all across the country, throwing yourself into these
management challenges with the competence you have dem-
onstrated has really been something to observe.

Commissioner BARNHART. Thank you very much.

Mr. POMEROY. I commend you for it. I want to specifically ac-
knowledge a couple things and ask you about another thing. On
telecommunication, I appreciate your expanding the disability ap-
plication process to include being able to relay through video-
conference over the telephone critically needed information without
requiring people in rural areas to come vast distances. I believe
these physical impediments to bringing forward an application
sometimes discouraged people from pursuing that which they ought
to and that which they need to. It was a telling demonstration in
Dickinson, North Dakota, that you and I were able to observe on
that point.

Commissioner BARNHART. Right.

Mr. POMEROY. Well done. Very important to rural America.
Secondly, and feel free, I think, to elaborate on the eDIB renova-
tion. I was not fully appreciative of the delays caused by physical
management of records in the disability process until I had a
chance to focus on it in a little more detail. Lost records, shipping
records back and forth, misplaced files, all of these have, I believe,
wreaked havoc on any untold numbers of claimants if their file gets
lost or a critical piece of it gets lost. I think having it all move to
an electronic format is going to really do some good there, some su-
perb good there, and I am excited about it.

The last thing I would ask, and then I would like you to com-
ment, but I want to be able to explore this third one most fully,
and that is how you are coming on these ALJ judges. I was
alarmed to hear that the pending court challenge had basically fro-
zen everything in place on ALJs and your backlog was in part you
did not have the numbers of ALJs that you needed to do that. You
had a plan for bringing a number on board, but that did require
the Office of Personnel Management (OPM) to also fully cooperate
and execute their end of the hiring process on ALdJs. It is frus-
trating to not be able to control that piece of the effort to get this
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area staffed up, and I am interested in hearing from you in terms
of how things are coming between SSA and OPM in getting us to
the numbers of ALJs that we need. Thank you, and, again, it is a
pleasure working with you. You are doing a great job.

Commissioner BARNHART. Thank you very much for your kind
comments, Mr. Pomeroy, and I just want to say I really enjoyed my
trip to North Dakota. It is quite something to visit a largely rural
State like that, and with an expert on the State pointing out the
specific challenges that individuals in your home State face in ap-
plying for our benefits and other programs. With respect to video
hearings, I simply want to say I share your view. I think this is
such an important new tool for us. We have 120 video sites up and
operating across the counties, and we have a plan to move them
out to all of our major hearing officers.

Just as a point of information, we actually conducted in the
month of August, 953 video hearings, and the time difference for
a video hearing, and this is what is so important and one of the
points you were making. The time difference is this: The processing
time for non-video hearings was 518 days. For video hearings, it
was 352 days. So, we are talking about making significant gains,
and that was just for the month of August. When I have annual
data, I will be happy to provide it to you and the Subcommittee for
your review.

In terms of eDIB, as I mentioned, we are right on schedule with
eDIB. We said we were going to start in January of 2004, and we
started in January of 2004. The State of Mississippi and the State
of So,uth Carolina are both fully rolled out with eDIB. I want to
commend again all the States in Region 4, and particularly the
State of Florida who, despite the hurricane, the many hurricanes,
Mr. Chairman, we were talking about before the hearing, went
ahead and rolled out eDIB on September 20th and did not ask for
an extension. I think that speaks to the confidence that the State
DDSs have in this system.

We have run into issues. We have had glitches. You do with any
new computer program, obviously any automated system, and we
are fixing them. We are doing the same thing as we move on to
the OHA. We have just a few OHA sites, hearing offices up able
to use the electronic folder at this point, really at a pilot stage, but
with our new case processing management system (CPMS), it has
had some stumbles and trip-ups, too, since it was rolled out earlier
this year, but we are making changes. In fact, several new applica-
tions to fix some of the issues that have been identified by the
users are going to into effect this week. So, I think we are well on
track with eDIB, and we already have over 1 million documents
stored in our eDIB system.

Just to refresh everyone’s memory, when this is up and fully
operational, it will be the largest repository of electronic medical
evidence in the entire world. I think a very impressive accomplish-
ment for us. We will eliminate the 100 days that we spend locating
cases and reconstructing files, as you pointed out, or the 60 days
that we spend mailing cases back and forth from one area to an-
other. Simply, at the push of a button, the case can come up and
between viewed from anywhere in the country where people have
access. So, I am very, very happy, and I am also happy to say that
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we are expecting a good rate of return on it, a savings of $1.3 bil-
lion for an investment of $800 million, and we have received full
funding for the eDIB up to this point. The President has requested
full funding and a 6.8-percent increase for SSA. I wanted to do a
plug for our budget request. My staff would kill me if I left here,
my budget staff, without doing that. We have always appreciated
the support we have gotten from this Committee, and without the
proper resources, it is just impossible to make the gains and strides
we want to make.

Finally, with respect to ALJs, you are absolutely right, we had
a real problem. Part of our backlog is due to the fact we were not
able to hire ALJs for several years to do the cases. That has been
decided. We actually, I am pleased to say, hired 102 ALJs this
year, and we are looking to hire the same number next year, as-
suming that we have adequate resources to do that. The issue at
this point is, and you asked about the status of the new register
in OPM. We have been advised by OPM that they need to redo the
examination and they need to pilot it, and, therefore, we cannot ex-
pect to have a brandnew register until the end of calendar year
2005, which means that if the budget issues gets resolved, appro-
priation bills get passed, we get sufficient resources to continue to
hire ALJs, we will be in the situation of using a register that closed
actually, I believe, in 1999 but really there are people on it from
as far as 1993. The issue there for us is this: there could be individ-
uals who maybe did not score as high for placement on the register
in 1993 but now, 11 years later, have much more significant experi-
ence, that would have relevant experience that would have placed
them much farther in a current register. So, that is the situation.

Mr. POMEROY. Will you be able to use that old list then while
they are developing the new list?

Commissioner BARNHART. We will be able to use the old list.
The issue as we have gone pretty far down the register at this
point, as you can imagine, because we are not the only Federal
agency, obviously, that hires ALJs, although we are sort of the big
gorilla on the block; in the sense that we have over 1,000 ALJs, I
am pleased to say, 1,075 ALJs on duty now. We believe we need
to have around 1,300. I would be happy, because of the Commit-
tee’s longstanding interest, and Mr. Brady also was very active in
this issue a few years ago for us, I would be happy to submit a list
of where all the ALJs were hired, because many of them were hired
in States that the Committee Members are from.

[The information follows:]

ALJ Hires 2004

. Report Report
Region & HO June 1,2004 | August 30, 2004 Total

Region I: No New Hires

Region 11

Bronx, NY 1 1 2

Buffalo, NY 1 0 1
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AL) Hires 2004—~Continued

Region & HO June 102004 | Auguse0, 2004 Total
Mayaguez, PR 0 1 1
Ponce, PR 0 1 1
Queens, NY 1 0 1
San Juan, PR 1 1 2
Syracuse, NY 1 1 2
Region III
Johnstown, PA 0 2 2
Morgantown, WV 0 1 1
Region IV
Atlanta, GA 0 1 1
Birmingham, AL 0 1 1
Charlotte, NC 0 1 1
Florence, AL 3 0 3
Fort Lauderdale, FL 3 0 3
Hattiesburg, MS 0 1 1
Jackson, MS 1 0 1
Macon, GA 2 0 2
Miami, FL 3 0 3
Montgomery, AL 0 3 3
Orlando, FL 2 0 2
Savannah, GA 0 1 1
Tampa, FL 4 0 4
Tupelo, MS 1] 4 4
Region V
Cincinnati, OH 0 1 1
Cleveland OH 3 3 6
Columbus, OH 0 1 1
Detroit, MI 4 0 4
Evansville, IN 2 0 2
Fort Wayne, IN 2 0 2
Grand Rapids, MI 3 3 6
Indianapolis, IN 0 1 1
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AL) Hires 2004—~Continued

Region & HO June 3004 | Augusts0, 2004 Total

Lansing, MI 0 2 2

Milwaukee, WI 2 0 2

Minneapolis, MN 0 2 2

Peoria, IL 0 1 1
Region VI

Alexandria, LA 3 0 3

Dallas N, TX 0 1 1

Houston DT, TX 0 2 2

Little Rock, AR 3 0 3

Metairie, LA 2 0 2

Shreveport, LA 0 2 2

Tulsa, OK 0 2 2
Region VII

Creve Coeur, MO 1 1 2

Kansas City, KS 2 0 2

Omaha, NE 0 1 1

St. Louis, MO 1 0 1

W. Des Moines, IA 1 0 1
Region VIII

Billings, MT | 0 3 3
Region IX

Los Angeles DT, CA | 0 2 2
Region X

Spokane, WA 0 2 2

Total 52 50 102

Chairman SHAW. Mr. Ryan?

Mr. RYAN. Thank you. I actually had two questions. One was
about the ALJs and the backlog, so I think you have covered that
pretty well. First of all, thank you for the streamlining proposal.
I think it is overdue, and I am very glad that you are implementing
it. I just had a quick question. You may not be prepared to answer
it. I just wanted to get an update on the Chicago-Milwaukee situa-
tion and the cleanup operation that is going on there. If you are
not prepared, if you could just send me something in writing, that

would be great.
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Commissioner BARNHART. I would be happy to submit, provide
information in writing to you, a complete update of what is going
on. I can tell you some information that you may be interested in,
in terms of the workload and what is going on.

[The information follows:]

Chicago File Assembly
October 2004

The total number of cases identified for file assembly is 1,375 (this number in-
cludes cases that were transferred into the hearing office (HO).

e 1,180 cases, or 86% have been decided (733 or 62% are favorable decisions and
279 or 24% are unfavorable, this number does not include dismissals or re-
mands).

e 195 cases or 14% are at the various processing levels awaiting a decision.

Issue

A contract file assembly unit was started in the Chicago (So,uth) HO in November
2002, working cases from various hearing offices in the Chicago Region. In early
May 2003, HO management discovered that significant amounts of material had
been removed from the files by contract workers, allegedly because it duplicated ma-
terial already in the file. Upon review, it was determined the material was original
evidence, not duplicate documents.

On May 9 and May 20, 2003, respectively, both contractors, Training So,lutions
and Worldwide Industries, were advised that SSA would not use their services until
it completed a full investigation of the situation. On July 23, 2003, SSA subse-
quently terminated both contracts.

The agency decided to notify all 1,375 claimants affected by the actions of these
contractors. The notices advised claimants that their file may be incomplete and dis-
cussed their remedies, including: examining their file, having a new hearing, and
having a new decision.

Notification Process

e Region V (Chicago) completed initial notification to all 1,375 claimants.

e Region V sent a second notice to all claimants who failed to respond to the first
notice.

e In cases where the HO did not hear from the claimant after two notices, a close-
out letter was issued. The closeout letter is required before an ALJ can issue
an adverse action (i.e., denial or dismissal), thus ensuring that a claimant has
been notified three times.

e The Appeals Council was alerted of those cases in which an adverse decision
was released by the HO before all notices were sent to the claimants.

e The Council issued a total of 101 remand orders on those cases. Most remands
(87) were issued before December 31, 2003; the remaining (14) were issued by
February 13, 2004.

e There are no outstanding cases pending at the Appeals Council level.

Claimant Allegations of Missing Evidence

Two claimants alleged missing evidence upon review of their files. The HO is ob-
taining the missing evidence in both cases.

More recently, one additional claimant alleged possible missing evidence. The alle-
gation was determined to be unfounded, however, as the identified treating source
had no record or report of any evidence that it had submitted to OHA.

Conclusion

The OHA Chicago Region took all the necessary steps to preserve the claimants’
due process rights and performed the required notification process in every affected
case. We are confident the matter has been completely and positively resolved to
address the issues raised by all concerned. In conclusion, no claimant has been ad-
versely affected by the events at the Chicago File Assembly Unit.

I wish I could report to you that the situation had eased incred-
ibly in Milwaukee in terms of the backlog. Unfortunately, it has
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not. We received 5,299 hearing requests this fiscal year to date.
This is as of August. I will have fiscal year data in approximately
another 15 days. We have actually disposed of 3,635 hearings——

Mr. RYAN. Three thousand what?

Commissioner BARNHART. It was 3,635 of those hearings. The
processing time has averaged 413 days. That is an improvement
from last year. It was 438 days.

Mr. RYAN. Are some of the new ALdJs going to come to this area?

Commissioner BARNHART. Excuse me, that is an improvement
from June. I am looking at June, July, and August. It is an im-
provement from June. It was 438, 464 in July, but fiscal year to
date, 413. So, the average is creeping up on the processing. The
pending per ALJ, we are at 843 cases per ALJ, and the total pend-
ing in the office is 8,435.

Mr. RYAN. Are some of these new ALJs coming to Milwaukee?

Commissioner BARNHART. Pardon?

Mr. RYAN. Are you sending some of your new ALJs to this re-
gion?

Commissioner BARNHART. Yes.

Mr. RYAN. Milwaukee and Chicago.

Commissioner BARNHART. Let me check and see. I can tell you
where they are going. I have got a list right here. Yes, two of the
judges are going to Milwaukee.

Mr. RYAN. The people who had their identities compromised, 1
will not go through the problem we had, but the problem with the
contract employees with respect to the records that got com-
promised in the Chicago office, is that all but settled now?

Commissioner BARNHART. It is absolutely settled.

Mr. RYAN. I know everybody got a notice and everybody got a
chance to redo their claims. Where are we in that process?

Commissioner BARNHART. To my knowledge, everything has
been resolved, and no one had any adverse effect as a result of
that. Actually, as of today, that contracting that we were doing,
which simply was to move cases because with the onset of hearing
process initiative in 2001, it really stalled our hearing process in
the hearing offices, and we just needed to prepare cases. Those con-
tracts, the remaining ones, terminate today, and the approach that
I am using from this point out is we have five cadres basically, spe-
cial regional units, that are going to be providing that service of
case pulling that was previously done by contractors.

Mr. RYAN. Like Earl said, and others, I think the paperless, the
electronic file is really the big answer here, but I look forward, and
if you could just give me more details, if you have them, with re-
spect to the Milwaukee thing, we are very concerned about the
backlog. I am sure you get this from other regions as well, but I
am glad you are sending some ALJs to Milwaukee because, this is
our caseworkers’ biggest nightmare, and I am just pleased with the
reforms, but hopefully we can clean up this backlog as quickly as
possible.

Commissioner BARNHART. I appreciate your concern, and elimi-
nating the backlog in disability has been one of my top priorities
since I came into this job, and the service delivery budget that I
have crafted the last 2 years, and will be submitting again to OMB
this year hold out as the goal the elimination of the backlogs. Un-
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fortunately, despite the fact that the last 2 years we did not get
the budget request that we asked for as an agency, because of pro-
ductivity enhancements, the fact that, as Mr. Cardin pointed out
and as he has seen firsthand many times at our Baltimore head-
quarters, the staff works very hard in headquarters as well as out
across the country, we have managed to keep backlogs from grow-
ing greater than they have, butt they are still growing. The first
step in eliminating backlogs is being able to have enough trained,
experienced people on staff to be able to do the work. Of course we
had the technical stumbling block of not being able to hire ALJs,
but then we have the resource limitation we may face next year.

Mr. RYAN. All right. Thanks.

Chairman SHAW. Thank you, Ms. Barnhart. I couldn’t help but
notice the generosity with which my colleagues on the other side
of the aisle were handing out accolades to you. They are not known
for such generosity when it comes to——

Mr. CARDIN. I beg your pardon.

[Laughter.]

Chairman SHAW. So, I think that must be, that is probably the
sincerest form of compliments that you could possibly get here in
Washington. Obviously you are doing a great job, and we are very
grateful for the service that you are performing, and particularly,
in this area of moving this caseload and bringing the SSA into this
century. I very much appreciate it. Did you want to, I have not of-
fended you?

Mr. CARDIN. No, not at all. We always give praise when praise
is due, and, of course, I think Commissioner Barnhart, because of
her strong presence in the Baltimore region, there is good reason
as to why she is doing such a great job.

[Laughter.]

Commissioner BARNHART. Thank you very much.

Chairman SHAW. Thank you, Commissioner. We really appre-
ciate it. At this particular point, I have a letter from the Honorable
Frederick Stamp, who is the Chair of the Committee on Federal-
State Jurisdiction of the JCUS, and without objection, I would like
to place it in the record. Mr. Herger?

[The information was previously published:]

Chairman HERGER. Thank you. Again, we thank you very
much, Commissioner Barnhart.

Commissioner BARNHART. Thank you.

Chairman HERGER. With that, we will call up our next panel:
the Honorable Hal Daub, Chairman of the SSAB, former Member
of the Committee on Ways and Means; Ron Buffaloe, President of
the National Council of S,cial Security Management Associations
(NCSSMA); Sheila Everett, President of NCDDD; Martha Mar-
shall, President of NADE; and Dr. C. Richard Dann, who is rep-
resenting the Union of American Physicians and Dentists (UAPD),
of the American Federation of State, County, and Municipal Em-
ployees (AFSCME), and is from my home State of California.
Chairman Daub to testify.
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STATEMENT OF THE HONORABLE HAL DAUB, CHATIRMAN,
SOCIAL SECURITY ADVISORY BOARD

Mr. DAUB. Chairman Shaw, Chairman Herger, thank you very
much for the opportunity to be with you, Mr. Cardin, Members of
the Committee. I appreciate the opportunity to discuss the Com-
missioner’s proposed reforms of the Social Security disability proc-
ess. The independent SSAB has carefully studied the disability
process over the past several years. We have made many rec-
ommendations for fundamental change. We congratulate our
former colleague, who is now the Commissioner, for boldly tackling
this problem. We applaud her and you for making sure that the
views of all affected parties are heard and considered.

Today I want to focus on the hearing part of the overall process.
That is where the greatest delays and most serious backlogs occur.
Some of the Commissioner’s changes will expedite the hearings
process. A consultant study that the Advisory board commissioned
identified inadequate development of the case record as a major
reason why claims bog down. The RO position should assure that
cases that go on to a hearing are fully developed and include a
clear decision rationale. The RO step should result in fewer cases
needing to go to the hearings level. It is crucial that the ROs be
carefully selected and well trained. Other changes, like closing the
record after the hearing and eliminating the additional step of the
Appeals Council, may also serve to reduce timelines by sharpening
the focus on the hearing itself as the final administrative step. Due
process is much more assured as that RO, under the current rec-
ommendation, will be an attorney, and on our board there is strong
bipartisan support to eliminate the Appeals Council. I'm looking at
how to move the case and assure quality from the beginning to the
end, the approach is take more time in the beginning, which should
save a lot of time in the end.

I would like to make two important cautions, however. First, the
proposed reforms will help in the long run, but they are still in the
planning stage. Second, although the proposed changes may ulti-
mately reduce the appeals workload, the appeals process will re-
main an important element of the system. The Commissioner and
the Congress need to continue searching for both short-run and
long-run improvements in that process.

As of June 30th of this year, there were 612,000 people waiting
for hearing decisions on their Social Security claims; over 170,000
of them have been waiting for more than 1 year. The agency has
become more productive, but the workloads are overwhelming.
Pending levels have been rising now for 5 years. Just during the
recent fiscal year, there has been a 43-percent increase in cases
that have been in the hearing system for more than a year. If these
backlogs continue to grow, they will make it very hard for the pro-
posed changes to be fully effective.

I would urge both you and the agency to look carefully at the
hearings process to find ways to make it operate more efficiently.
The board has spoken with many ALJs, chief ALJs, and employees
at the management and staff levels. We have heard many sugges-
tions for improvements. I will mention just a few that are much
more fully detailed in my longer statement, which I have submitted
for the record, and I will repeat them here just in bullet points: the
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absence of effective rules of procedure; the need for more extensive
training of judges; the need to improve the policy base and to
rethink some of the rules and regulations that many judges believe
undercut their ability to deliver supportable decisions; and, last,
the need for more effective management tools to encourage per-
formance and accountability.

Also, the Commissioner quite properly designed a set of pro-
posals that she could implement administratively. I hope, however,
that you will look for ways that you might legislatively support this
improved process. The board has, for example, suggested that you
examine the possibility of establishing a Social Security Court, and
we have also suggested looking at sharpening the hearings process
by including an individual to represent the agency position.

I know that this hearing is focusing on the procedural changes
that the Commissioner is recommending. My last point to you: that
is an important and urgent need, and she is to be commended.
However, the Advisory board also believes that the time has come
for serious consideration of whether the definition of disability is
consistent with our National goals for the disabled. We have issued
a report on this and are continuing to look at it, and we hope that
your Subcommittees will also begin to seriously examine this issue.
Thank you very much.

[The prepared statement of Mr. Daub follows:]

Statement of The Honorable Hal Daub, Chairman, Social Security Advisory
Board

Chairman Shaw, Chairman Herger, Mr. Matsui, Mr. Cardin, Members of the Sub-
committees. I appreciate this opportunity to discuss the Commissioner’s proposed re-
forms of the Social Security Disability Process.

The Social Security Advisory Board has carefully studied the disability process
over the past several years. We have made many recommendations for fundamental
change. We congratulate the Commissioner for boldly tackling this problem. We ap-
plaud her and you for making sure that the views of all affected parties are heard
and considered.

The Board has always emphasized that it is important to look at the disability
process as a whole, because changes in one part affect the other parts of the process.
Today, however, I want to focus my comments on the hearings part of the overall
process, because that is where the greatest delays and the most serious backlogs
occur.

Some of the Commissioner’s proposed changes will expedite the hearings process.
I would begin with two important cautions, however. First, the proposed reforms
will help in the long run, but they are still in the planning stage. Once a final proc-
ess is decided upon, the way in which they are implemented becomes crucial. Sec-
ond, although the proposed changes may ultimately reduce the appeals workload,
the appeals process will remain an important part of the system. The Commissioner
and Congress need to continue searching for both short-run and long-run improve-
ments to the process.

One aspect of the Commissioner’s approach will improve the quality of the case
record that makes its way to the hearing process. A consultant study commissioned
by the Board identified the quality of the case record as the key to fair and accurate
disability determinations. A poorly developed claim at one stage not only affects the
quality of the decision at that level but also burdens the process at the next level.
Developing a high quality record requires the assessment of complex medical and
vocational information. Unfortunately, workload pressures at the State agency level
sometimes lead to decisions being made based on a record that is less than com-
plete, and the record that makes its way to the Office of Hearings and Appeals is
sometimes lacking in evidence and in rationale for the decision that was made.

When claims are appealed to the hearings level, the hearing office develops the
record independently and without assuming that the State agency had all the infor-
mation available. The hearing office may obtain existing medical reports from doc-
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tors or hospitals and can order consultative examinations. This need for case devel-
opment is one of the reasons cases get bogged down at that level.

The reviewing official (RO) position that the Commissioner has proposed has the
potential to expedite the hearing process by ensuring that cases that go to a hearing
are fully developed and include a clear decision rationale. The RO is also authorized
to issue allowance decisions, which would both expedite decisions and reduce work-
load pressures at the hearings level. For claims that are not allowed, the ROs would
prepare either a recommended disallowance (if they think the evidence indicates
that the claimant is ineligible) or a pre-hearing report (if they think the record does
not definitively show that the claimant is ineligible but is inadequate to establish
that the claimant is eligible). The pre-hearing report would outline what evidence
is needed to establish eligibility. If a case with a recommended disallowance goes
to a hearing and is allowed, the administrative law judge (ALJ) would describe in
the written opinion the basis for rejecting the recommended disallowance. If a case
with a pre-hearing report goes to a hearing and is allowed, the ALJ would describe
the evidence gathered at that stage to address the points defined in the pre-hearing
report.

The reviewing official is clearly an important innovation that has potential for sig-
nificantly improving the process. It is therefore important that the new position be
implemented thoughtfully. The ROs should be carefully selected and well trained.
Expectations for the new ROs should be well defined and reasonable to ensure that
they have enough time to do a thorough job. And if they are selected from other
parts of the agency, it will become important to backfill those positions carefully.

Reduced hearing backlogs are another condition for the success of the RO position.
If the administrative law judge gets a well-developed case with a clear decision ra-
tionale, the hearing process will go more smoothly and more quickly. But if cases
coming from the RO sit in a hearing office backlog for months before being heard,
the case development may no longer be current and the rationale may no longer fit
the facts. If the very large current backlogs in the hearing offices are not dealt with
or if delays at the hearings level continue to be lengthy, they will make it very hard
for the new process to be fully effective.

The number of cases pending at the hearings level has been rising for the last
five years. As of June 30 of this year, there were 612 thousand people waiting for
hearing decisions on their claims. Over 170 thousand of them have been waiting for
over a year. Pending levels are now even higher than they were when the number
of disability claims spiked in the early 1990s.

Cases pending in hearing offices
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There are reasons for this that you are familiar with. The Azdell court case pre-
vented the agency from replenishing its ranks of ALJs as judges retired or left for
other reasons. The Hearing Process Initiative that was implemented in 2000 hurt
productivity for a time and added to the backlogs. The Office of Hearings and Ap-
peals (OHA) has become more productive in recent years, but the workload is over-
whelming. OHA has been disposing of more hearings cases for the last two years,
but receipts have also been climbing.
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Hearing receipts and dispositions, 1998-2003
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Just during the current fiscal year, there has been a 43 percent increase in cases
that have been in the hearing system for more than a year. While the new process
changes may help in the future, there is also a need to deal with these current large
and growing backlogs. Moreover, the impact of the proposed changes to the dis-
ability process may be undermined if they have to be implemented in the context
of huge backlogs.

So, in addition to the Commissioner’s proposals, I would urge both you and the
agency to look carefully at the hearings process to find ways to make it operate
more efficiently. The Board has conducted public hearings and has spoken with
many managers, judges, attorneys, and other staff at hearings offices. They have
given us many suggestions for improvements to the process. Let me give you some
examples of the recommendations made to us:

e Rules of procedure—Many of those we talked with have told us that the absence
of effective rules of procedure contributes to unnecessary delays in the process.
For example, we have heard that representatives sometimes get inadequate ad-
vance notice of hearings, and we have also heard that many hearings have to
be postponed because of late submission of evidence. Implementing improved
rules of procedure could make the hearing process more orderly and efficient.

e Need for training—Administrative law judges receive a short introductory
course of four to five weeks, with no required ongoing training of the kind that
many States require of lawyers. Although much of their work deals with med-
ical and vocational factors, the medical training they receive is far shorter than
that of State agency disability examiners.

e Improved policy infrastructure—Clearer and more objective formulation of agen-
cy policy has great potential to facilitate a quicker more efficient process. Much
of the workload which now burdens the hearings process reflects an unneces-
sarily complex body of rules and regulations that are subject to differences of
interpretation at different levels and account for much of the churning of cases
through appeals and remands. We have frequently heard, for example, that the
Social Security rulings put an unreasonable burden on the hearings process to
have a written decision which explicitly comments on each item of evidence. In
fact, we have heard from agency officials that these rules are the cause of many
remands of cases that were, in fact, decided correctly.

e Management tools—Office managers and supervisors need better tools to evalu-
ate and motivate their staffs, and chief judges need support in motivating their
colleagues. Claimants are entitled to fair decisions, but they also are entitled
to timely decisions. Those goals are not incompatible.

This hearing is focused on the Commissioner’s proposals, all of which can be im-
plemented administratively. I hope, however, that you would consider ways in which
you might support an improved process legislatively. The Board has, for example,
suggested that you reexamine the possibility of establishing a Social Security Court.
Concerns about national uniformity in policy and procedures have led some to ques-
tion the current arrangement for review by Federal courts. Allowance rates in Dis-
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trict Courts have varied widely, and courts frequently issue decisions that vary from
district to district and from circuit to circuit, resulting in the application of different
disability policy in different parts of the country. Over the history of the disability
program, the courts have played a major role in defining the standards for dis-
ability. Whether the existing arrangements for judicial review represent the best
public policy is a question that deserves careful study.

The Board has also suggested another look at whether there should be a govern-
ment representative when the agency’s prior decision is being reviewed at the hear-
ings level. One reason frequently cited for the backlogs in the appeals process is
that the administrative law judge is required to assume responsibility not only for
decision making but also for perfecting both the agency’s and the claimant’s cases.
Having an agency representative participate in hearings could help to clarify issues
and introduce greater consistency and accountability.

Finally, looking at the question of disability even more widely, the Advisory Board
also believes that the time has come for serious consideration of whether the defini-
tion of disability in the Social Security Act is consistent with our national goals for
the disabled. We issued a report on this subject last October and hosted a forum
on the definition of disability in April. This report, The Social Security Definition
of Disability: Is It Consistent with a National Goal of Supporting Maximum Self
Sufficiency?, is available on the Board’s website, www.ssab.gov. The papers deliv-
ered at the April Forum are also on the website. We hope to foster a continued dis-
cussion of the topic. Much has changed in the half-century since the disability pro-
gram began. Medical and rehabilitative knowledge and technology have made great
strides in that time. The nature of work and the workforce has changed. And atti-
tudes about disability and work have also been revised. It is time to consider wheth-
er the old definition still fits. As an adjunct to the process changes, SSA will be pi-
loting some different approaches to disability benefits that will encourage work, and
we look forward to discussing their outcomes with you in the future.

Chairman HERGER. Thank you, Mr. Daub. Mr. Buffaloe to tes-
tify.

STATEMENT OF RONALD E. BUFFALOE, PRESIDENT, NA-
TIONAL COUNCIL OF SOCIAL SECURITY MANAGEMENT AS-
SOCIATIONS, SALISBURY, NORTH CAROLINA

Mr. BUFFALOE. Chairmen Shaw and Herger, Ranking Minority
Member Cardin, and Members of the Subcommittees, my name is
Ron Buffaloe, and I am the Social Security District Manager in
Salisbury, North Carolina. I am here today as President of the
NCSSMA. Our organization is comprised of more than 3,200 man-
agers and supervisors who work in SSA’s field offices and tele-
service centers in more than 1,300 locations across the country.
Thank you for giving me the opportunity to come before you today
to talk about the Commissioner’s proposal to improve the disability
determination process and to give our association’s thoughts about
her proposal.

The NCSSMA applauds Commissioner Barnhart for proposing a
new approach to disability determinations. As an organization, we
hold great hope that her proposed changes will shorten decision
times and pay benefits faster to people who are obviously disabled.
While our written testimony reviews our opinions on all the various
aspects of the Commissioner’s proposals, I am going to spend most
of my time today on the part that most directly impacts field of-
fices. We note that the Commissioner’s proposal recommends as its
first element, and I quote, “a quick decision step at the very ear-
liest stages of the claims process for people who are obviously dis-
abled.” This is not only a great idea, it has been around for a long
time. The presumptive disability process in the SSI Program is es-
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sentially a quick decision approach. We think these existing proce-
dures need to be refined and broadened.

We strongly recommend that claims representatives in field of-
fices be empowered to make or recommend the quick decisions en-
visioned in the Commissioner’s proposal and that those cases not
meeting the quick decision criteria be moved to the State DDSs,
without an intermediate step. We also recommend that claims rep-
resentatives be given other functions such as taking the first action
to secure medical evidence and claims being forwarded to the DDS
for development and medical decision. This is obviously predicated
o? appropriate medical training being given to these field office em-
ployees.

The quick decision step is tailor-made for field offices. Many im-
pairments meet the medical listings, and can be allowed with mini-
mal medical evidence. This evidence can be obtained via telephone
and fax, and the efficiencies inherent in local field office staft deal-
ing with local treating sources are obvious. We also feel this ar-
rangement is compatible with the Commissioner’s desire to expe-
dite the decision process for those individuals who are obviously
disabled. We feel this approach will serve to streamline and expe-
dite the disability process as a whole.

Well-trained claims representatives with a greater knowledge of
the disability process would be able to provide DDSs with a higher-
quality product, even in those cases where a quick decision is not
possible. Evidence would be requested earlier in the process, allow-
ing DDS examiners to make disability decisions in a timelier man-
ner. So,me additional resources may be necessary to implement
this recommendation.

As to the other parts of the Commissioner’s proposal, we believe
RERUSs should be located in selected DDSs, not SSA regional of-
fices. They would be organized in the same manner envisioned by
the Commissioner’s proposal and would perform the same func-
tions. Additional resources should be allocated to the DDSs in-
volved to compensate for this added responsibility. We recommend
and endorse implementation of the in-line quality review process as
well as the centralized quality control function envisioned by the
Commissioner’s proposal. We believe the DDS reconsideration step
should be eliminated. We believe the requirement that the RO be
an attorney should be eliminated. We believe the record should be
closed after the ALJ decision and that the Appeals Council should
be eliminated.

Finally, we believe all affected components should be staffed ap-
propriately. Both DDSs and field offices will need additional staff
if this new process is to work. The NCSSMA is committed to work-
ing with all interested parties in making the Commissioner’s vision
of a new and improved disability process a reality. We are hopeful
our comments will be useful in streamlining this process. Again,
thank you for this opportunity to appear before the Committee. I
would welcome any questions you may have.

[The prepared statement of Mr. Buffaloe follows:]

Statement of Ronald E. Buffaloe, President, National Association of Social
Security Management Associations, Salisbury, North Carolina

Chairmen Shaw and Herger, Ranking Minority Members Matsui and Cardin, and
Members of the Committee, my name is Ron Buffaloe and I am here today rep-



43

resenting the National Council of Social Security Management Associations
(NCSSMA). I am also the manager of the Social Security District Office in Salis-
bury, North Carolina and have worked for the Social Security Administration for 31
years. On behalf of our membership, I am both pleased and honored that NCSSMA
was selected to testify at this joint hearing on the Commissioner of Social Security’s
proposal to improve the disability determination process.

NCSSMA is a membership organization of more than 3200 Social Security Admin-
istration managers and supervisors who work in SSA’s more than 1300 field offices
and 36 teleservice centers in local communities throughout the nation. It is most
often our members with whom your staffs work to resolve issues for your constitu-
ents relative to Social Security retirement benefits, disability benefits or Supple-
mental Security Income. Since our organization was founded 34 years ago, NCSSMA
has been a strong advocate of locally delivered services nationwide to meet the vari-
ety of needs of beneficiaries, claimants and the general public. We represent the es-
sence of “citizen centered” government. We consider our top priority to be a
strong and stable Social Security Administration that delivers quality service to our
clients—your constituents.

The Challenge

SSA’s field offices must spend a great deal of their time and resources on the dis-
ability program. Approximately two-thirds of SSA’s administrative budget will be
spent on the work generated by the disability program. We know that this workload
will only continue to grow as the baby boom generation moves into their “disability
prone” years. Field offices deal directly with disability applicants and recipients;
they take disability claims, provide information to claimants and their representa-
tives, initiate continuing disability reviews and provide the public and third parties
with information about the disability program. In dealing directly with disability
claimants and recipients, we hear their stories and see firsthand the impact of their
impairments and our current disability determination procedures on their lives.

The most prevalent criticism heard in field offices is about the amount of time
it takes to get a decision. Applicants wait an average of almost 4 months from filing
to receipt of an initial decision. The almost half a million claimants who request a
hearing before an Administrative Law Judge (ALJ) each year can expect to wait,
on average, over a year from the date of initial filing for a decision.

The Commissioner’s Proposal

NCSSMA applauds Commissioner Barnhart for proposing a new approach to dis-
ability determinations. As an organization we hold great hope that her proposed
changes will shorten decision times and pay benefits faster to people who are obvi-
ously disabled.

We know that processing an increasing number of disability claims is one of the
major challenges facing the Social Security Administration. We believe it is essen-
tial that decisions be made now on how best to process this growing workload.

NCSSMA has been actively involved in all the various projects and initiatives in
the past to improve the disability process. NCSSMA representatives served on steer-
ing committees and workgroups in connection withvarious pilots. Because of the ex-
perience gained from the agency’s three year Disability Claims Manager Pilot,
NCSSMA believes that there is compelling evidence of significant potential for im-
proving the speed and quality of SSA’s initial disability determinations by modifying
the role of the field office at the earliest point in the claims process.

While we are receptive of and encouraged by the Commissioner’s proposal for a
new approach to disability determination, we believe that there will be a better
chance of improving speed and accuracy if we begin the new approach with a change
in the role of the disability interviewer at the point the application is filed in the
field office.

The Commissioner’s proposal recommends as its first element a “quick decision
step at the very earliest stages of the claims process for people who are ob-
viously disabled.” This is not only a great idea, but it has also been around for
a long time. The Presumptive Disability (PD) process in the Supplemental Security
Income claims process is essentially a quick decision approach. To expand this con-
cept and make it work as part of the Commissioner’s new approach the procedures
need to be refined, broadened, and implemented in a manner that is both effective
and takes into account the realities of the Federal-State relationship.

We strongly recommend, therefore, that field office claims representa-
tives be empowered to make or recommend the quick decisions envisioned
in the Commissioner’s proposal at the field office level, and that those
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cases not meeting the quick decision criteria be moved to the State Dis-
ability Determinations Services (DDSs) without an intermediate step.

We would recommend that additional disability responsibilities be as-
signed to claims representatives to permit such disability decision making
(where arrangements can be made with individual DDSs). We also rec-
ommend that they be given other functions such as taking the first action
to secure medical evidence on claims being forwarded to the DDS for de-
velopment and medical decision. This is predicated on additional appro-
priate medical training being given to these field office employees.

There are many impairments that meet the medical listings and can be allowed
with minimal medical evidence. This evidence can be obtained via telephone and fax
and the efficiencies inherent in local field office staff dealing with local treating
sources are obvious. The quick decision step is tailor-made for field offices.

We feel this arrangement is compatible with the Commissioner’s desire to expe-
dite the decision process for those individuals who are obviously disabled. We feel
this approach will also serve to streamline and expedite the disability process as a
whole. Well trained claims representatives, with a greater knowledge of the dis-
ability process, would be able to provide DDSs with a higher quality product even
in those cases where a quick decision is not possible. Evidence would be requested
earlier in the process, allowing DDS examiners to make disability decisions in a
timelier manner.

Regarding the Commissioner’s proposal to establish Regional Expert Review
Units, we believe these units would be the proper place to provide expert support
for all disability examiners. The Commissioner’s proposal indicates that “Most of
these units would be established in SSA’s regional offices.” This, we believe, could
be a deal breaker for the DDSs. We recommend that these units be established in
individual DDSs within each region. The resources earmarked for the units planned
for Regional Offices can be diverted to the appropriate DDSs. The medical expertise
centralized in an individual Expert Review Unit could still be made available to de-
cision makers at all levels.

We understand that the Commissioner envisions that the role of the DDS will not
diminish under her plan and in fact, anticipates that it will expand with the need
for more vocational experts and the need to manage temporary allowances, early
intervention and interim medical benefits. We need to point out that these factors
could have an even greater impact on SSA’s field offices where logically the task
of dealing directly with the claimant on these issues should reside.

We strongly endorse the implementation of an in-line quality review process man-
aged by the DDSs as well as the centralized quality control unit to replace the cur-
rent SSA quality control system. In a joint proposal from the National Association
of Disability Examiners (NADE) and NCSSMA entitled “The Front End of the Dis-
ability Claims Process”, submitted to the Deputy Commissioner for Disability in De-
cember 2002, NADE and NCSSMA recommended that an in-line quality review
process be established rather than relying exclusively on the current end-of-line re-
view.

We also endorse the elimination of the DDS Reconsideration step. The Commis-
sioner’s proposal specifically indicates that the additional time required for the
State DDS examiners to do a more complete job of documenting their initial deci-
sions would be compensated by redirecting DDS resources freed up by the Quick De-
cision process. For this to be possible under our proposal to locate the Regional Ex-
pert Review Units in DDSs it is essential that commensurate additional resources
be allocated to the DDSs.

The Reviewing Official (RO) position and function in the Commissioner’s proposal
is valid, logical and essential to an improved disability process. Here again, as a
matter of selling this to the DDS community, we believe that this function does not
require that the RO be an attorney. The Adjudicative Officer (AO) Pilot, which per-
formed a similar role, established that this function does not require a law degree.

We strongly endorse the Commissioner’s proposal to close the record following the
Administrative Law Judge decision and to eliminate the Appeals Council.

Summary
To summarize:

e The Commissioner’s proposal has the promise to be the basis for an improved
SSA disability determination process.

e The role of the SSA field office in the initial stage of the disability intake proc-
ess needs to be expanded and modified by assigning additional disability re-
sponsibilities to claims representatives including, where feasible, the initiation
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of medical development, scheduling of consultative examinations, and recom-
mending and/or making medical determinations in quick decision cases.

o Expert Review Units should be located in selected DDSs. They would be orga-
nized in the same manner envisioned by the Commissioner’s proposal and
would perform the same functions. Additional resources should be allocated to
the DDSs involved to compensate for this responsibility.

e We recommend and endorse implementation of the in-line quality review proc-
ess as well as the centralized quality control function envisioned by the Com-
missioner’s proposal.

e The DDS Reconsideration step should be eliminated.

e The é"equirement that the Reviewing Official be an attorney should be elimi-
nated.

e The record should be closed after the ALJ decision and the Appeals Council
should be eliminated.

e Finally, all affected components should be staffed appropriately. Both DDSs and
FOs will need additional staff if this new process is to work.

NCSSMA is committed to working with all interested parties in making the Com-
missioner’s vision of a new and improved disability process a reality. We are hopeful
our comments will be useful in streamlining this process.

Again, I thank you for this opportunity to appear before the Committee. I would
welcome any questions that you may have.

Chairman HERGER. Thank you, Mr. Buffaloe. Ms. Marshall to
testify.

STATEMENT OF MARTHA A. MARSHALL, PRESIDENT, NA-
TIONAL ASSOCIATION OF DISABILITY EXAMINERS, LANSING,
MICHIGAN

Ms. MARSHALL. On behalf of the NADE membership, thank
you for providing this opportunity.

Chairman HERGER. Could you speak into the microphone,
please? There we go. Thank you.

Ms. MARSHALL. To present our views on the Commissioner’s
proposal to reform the Social Security and SSI disability programs.
The NADE believes that for people with disabilities it is crucial
that the SSA reduce any unnecessary delays and make the process
more efficient. However, any changes in this process must be prac-
tical and affordable and implemented in a manner that allows ap-
propriate safeguards to assure that the current level of claimant
service is improved or, at the very least, maintained. We are not
convinced that all parts of the Commissioner’s approach will
achieve this and are concerned that some of the proposed changes
will, in fact, increase both administrative and program costs. The
experience of past pilots has shown that ideas that may sound good
in theory have proven to be inadequate to meet the demands for
service and affordability when implemented on a wide-scale basis.

We agree with Commissioner Barnhart that successful imple-
mentation of eDIB is a critical feature of any new approach to SSA
disability determinations. For eDIB to be successful, however, it is
critically important that adequate infrastructure support and prop-
er equipment be in place. The eDIB implementation issues must be
addressed quickly and efficiently in order to make the process work
as intended and not cause real delays in the program and in the
system. Experience with eDIB to date has shown that proper
equipment has not always been provided to the DDSs, and while
technology can produce some processing time efficiencies, it is
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merely a tool. It cannot replace the highly skilled and program-
matically trained DE and DDS medical consultant.

The Commissioner’s approach envisions that quick decisions for
those who are obviously disabled would be adjudicated in RERU.
The NADE believes that the DDSs are better equipped in terms of
adjudicative experience, medical community outreach, and systems
support to fast track claims and gather evidence to make a decision
timely, accurately, and cost-effectively. Establishing a RERU to
handle this workload constitutes an additional hand-off with no im-
provement in the process.

In addition, at the present time, if an SSI claimant presents with
a condition that is likely to be found disabling, the statute provides
for a presumptive disability decision. Therefore, currently, an obvi-
ously disabled SSI claimant can immediately begin receiving cash
benefits and medical benefits while the DDS obtains the supporting
evidence. Unfortunately, there is no such provision for Social Secu-
rity claimants. A person found disabled under the SSI Disability
Program must complete a 5-month waiting period before they can
receive cash benefits. An allowance, no matter how quickly it is
processed, will not benefit the individual if he or she has to wait
5 full calendar months before receiving benefits. The NADE strong-
ly opposes any proposal to remove on-site MCs from the DDSs.
These MCs interact daily with DEs and offer advice on complex
cases.

The Commissioner has proposed establishment of a Federal RO
as an interim step between the DDS decision and the OHA. We
agree that an interim step is necessary to reduce the number of
cases going to OHA as much as possible. We do not, however, be-
lieve that this must be handled by an attorney. Decisions made at
all levels of adjudication are medical-legal ones. Disability hearing
officers who are programmatically trained in disability adjudication
as well as in conducting evidentiary hearings can handle the first
step of appeal between the DDS initial decision and the ALJ hear-
ing. Using trained hearing officers instead of attorneys will be sub-
stantially less costly.

In addition, we do believe that the single decisionmaker model
should be implemented throughout the new approach, that MCs
should be basically used to consult with on cases without requiring
sign-off in every case, unless required by the statute. We appre-
ciate the Commissioner’s emphasis on quality as described in her
new approach. We support closing the record after the ALJ decision
and elimination of the Appeals Council. The NADE believes that
any proposal to reform the Social Security and SSI Disability Pro-
grams must balance the dual obligations of stewardship and serv-
ice, and we look forward to working with the Congress and with
the Commissioner as she refines this process. Again, thank you.

[The prepared statement of Ms. Marshall follows:]

Statement of Martha A. Marshall, President, National Association of
Disability Examiners, Lansing, Michigan

Chairman Shaw, Chairman Herger, and members of the Subcommittees, thank
you for providing this opportunity for the National Association of Disability Exam-
iners (NADE) to present our views on the Commissioner’s proposal to reform the
Social Security and Supplemental Security Income (SSI) disability programs.

NADE is a professional association whose purpose is to promote the art and
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science of disability evaluation. The majority of our members work in the state Dis-
ability Determination Service (DDS) agencies and thus are on the “front-line” of the
disability evaluation process. However, our membership also includes SSA Field Of-
fice, Regional Office and Central Office personnel, attorneys, physicians, and claim-
ant advocates. It is the diversity of our membership, combined with our extensive
program knowledge and “hands on” experience, which enables NADE to offer a per-
spective on disability issues that is both unique and pragmatic.

NADE members, whether in the state DDSs, in SSA or in the private sector, are
deeply concerned about the integrity and efficiency of both the Social Security and
the SSI disability programs. Simply stated, we believe that those who are entitled
to disability benefits under the law should receive them; those who are not, should
not. We also believe decisions should be reached in a timely, efficient and equitable
manner. Any change in the disability process must promote viability and stability
in the disability program and maintain the integrity of the disability trust fund by
providing good customer service while protecting the trust funds against abuse.
Quality claimant service and lowered administrative costs that the American tax-
payer can afford should dictate the structure of any new disability claims process.
In addition, to rebuild public confidence in the disability program, the basic design
of any new process should ensure that the decisions made by all components and
all decision-makers accurately reflect a determination that a claimant is truly dis-
abled as defined by the Social Security Act.

In her September 25, 2003 testimony before the Subcommittee on Social Security,
Commissioner Barnhart presented her approach to improving the disability deter-
mination process designed to “shorten decision times, pay benefits to people who are
obviously disabled much earlier in the process and test new incentives for those
with disabilities who wish to remain in, or return to, the workforce”. NADE sup-
ports these goals. We appreciate the Commissioner’s focus on improving the dis-
ability program and her willingness to tackle the monumental task of improving the
disability process and are fully committed to working in partnership in this effort.

NADE believes that for people with disabilities, it is crucial that SSA reduce any
unnecessary delays and make the process more efficient. However, any changes in
the process must be practical and affordable and implemented in a manner that al-
lows appropriate safeguards to assure that timely claimant service is improved, or
at the very least, maintained. NADE is not convinced that all parts of the Commis-
sioner’s approach will achieve this and is concerned that some of the proposed
changes will, in fact, increase both administrative and program costs.

For the past decade, SSA has attempted to redesign the disability claims process
in an effort to produce a new process that will result in more timely and more accu-
rate decisions. Results of numerous tests undertaken by SSA to improve the dis-
ability process have not produced the results anticipated. The experience of past pi-
lots has shown that ideas that may sound good in theory have proven to be inad-
equate to meet the demands for service and affordability when implemented on a
wide-scale basis.

There is a pervasive public perception that “everyone” is denied disability benefits
twice and their claim is allowed only when they reach the Administrative Law
Judge (ALJ) level. In fact, nearly 80% of those currently receiving benefits were al-
lowed prior to going before an ALJ. In addition, in Fiscal Year 2000, 78% of all cases
were finally decided in the DDS and were completed in an average case processing
time of about 85 days at the initial level and 63 days at the reconsideration level.
The processing delays that appear to be of the greatest concern to the Commissioner,
and to the public, are delays that occur, not at the DDS, but in association with the
appeals process. Wholesale changes at the DDS level do not address these concerns.

Both formally and informally, NADE has provided extensive feedback to the Com-
missioner on her “New Approach to SSA Disability Determinations”. Our comments
are summarized below. In addition, a flow chart incorporating NADE’s suggestions
accompanies this testimony.

NADE fully supports all efforts to allow earlier access to health care, treatment
and rehabilitation needs of disabled individuals, as well as efforts to assist those in-
dividuals who wish to return to work by providing them the needed services to allow
them to do so. We believe that early intervention efforts will provide improved serv-
ice to disabled individuals by providing needed treatment and services earlier in
their disease process. This early intervention has the potential to decrease the life-
long disability payments that some individuals receive once they have been deter-
mined eligible for benefits. Although there are still few details available in the Com-
missioner’s approach regarding potential demonstration projects, it appears that in-
dividuals chosen for participation in these projects could be screened based upon
age, education, work history and claimant allegations. This type of data is currently
collected in the initial disability interview; using these types of screening criteria
would not require system changes or other modifications to the existing process.
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Therefore, NADE believes that a trained “technical expert in disability” in a SSA
Field Office could screen applicants for disability into these demonstration projects.
Oversight of these projects could be done on a regional basis by Regional Expert Re-
view Units as proposed by the Commissioner.

NADE agrees with Commissioner Barnhart that successful implementation of
eDIB is a critical feature of any new plan to improve the disability program. NADE
remains supportive of these new technologies as a means for more efficient service
to the public. We believe that SSA’s goal of achieving an electronic disability claims
process represents an important, positive direction toward more efficient delivery of
disability payments. However, while technology can be expected to reduce hand-offs,
eliminate mail time and provide other efficiencies, technology is merely a tool. It can-
not replace the highly skilled and trained disability examiner who evaluates the
claim and determines an individual’s eligibility for disability benefits in accordance
with Social Security federal rules and regulations.

In order for eDIB to be successful, it is critically important that adequate infra-
structure support and proper equipment to make the process work effectively and
efficiently is in place. Until eDIB is fully implemented nationwide, it is impossible
to determine critical service delivery issues that impact on daily case processing. If
DDSs are pushed to meet arbitrary deadlines without the necessary hardware and
software, there will be delays in case processing and no improvements in customer
service. It is an absolute necessity that eDIB implementation issues be addressed
quickly and efficiently in order to make the process work as intended and not cause
real delays in service to our most vulnerable citizens. Experience with eDIB to date
has shown that proper equipment has not always been provided to DDS disability
examiners to allow for optimal use of this new technology.

NADE strongly supports the Commissioner’s emphasis on quality as described in
the new approach. National uniform decisions with consistent application of policy
at all adjudicative levels requires a consistent and inclusive quality assurance (QA)
review process. A well-defined and implemented QA process provides an effective de-
terrent to mismanagement, fraud and abuse in the disability program. By including
both in-line and end-of-line review, accountability can be built into every step. We
believe that this will promote national consistency that, in turn, will build credi-
bility into the process. In addition, NADE supports requiring similar medical train-
ing for all decision-makers at all steps in the disability claims process. Making dis-
ability decisions can be extremely difficult without sufficient medical training. Dis-
ability is based on a physical or mental medical condition and the assessment of
how such a condition impacts on a claimant’s ability to work must be based on an
understanding of how such conditions normally affect an individual’s ability to func-
tion. Adequate training of all decision-makers in the medical program requirements
is essential to ensure quality decisions and integrity in the disability program.

Although the Commissioner’s approach envisions that “quick decisions” for those
who are obviously disabled would be adjudicated in Regional Expert Review Units,
NADE believes that the DDSs are better equipped in terms of adjudicative exper-
tise, medical community outreach, and systems support to fast track claims and
gather evidence to make a decision timely, accurately, and cost effectively. DDSs al-
ready process at least twenty percent of allowance decisions in less than twenty-five
days. In addition, DDS disability examiners are well versed in the evaluation of dis-
ability onset issues, unsuccessful work attempts and work despite a severe impair-
ment provisions to quickly and efficiently determine the correct onset for quick deci-
sion conditions. Establishing a Regional Expert Review Unit to handle this workload
constitutes an additional hand-off of a claim with no value added to the process. We
see no need to add another layer of bureaucracy to process quick decisions when
such cases are already “triaged” and handled expeditiously by the DDS disability
examiners. In order to implement a Regional Expert Review Unit for quick deci-
sions, SSA would need to change its existing infrastructure to make these decisions
and provide for hiring, training and housing staff. In addition, business processes
would have to be developed to secure and pay for medical evidence of record.

In addition, a person found disabled under the Social Security disability program
must complete a five month waiting period before they receive cash benefits. A dis-
ability allowance decision, no matter how quickly it is processed, will not
solve the problem of having to wait five full calendar months before being
able to receive any cash benefits. The SSI disability program does not require
such a waiting period. In fact, if an SSI claimant presents with a condition that is
likely to be found disabling, the statute provides for a presumptive eligibility deci-
sion on the case before obtaining any additional supporting evidence. This provision
allows the claimant to immediately start receiving cash benefits and medical bene-
fits while the DDS obtains the supporting documentation needed for the final eligi-
bility decision. There is no such provision for Social Security claimants, and even
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if a final eligibility decision is made earlier, they still have to wait five full calendar
months before being able to receive any cash benefits and, with the exception of in-
dividuals diagnosed with ALS or undergoing dialysis, twenty-four calendar months
before becoming eligible for Medicare benefits. This waiting period has caused many
claimants and their families to suffer severe economic and emotional hardship while
waiting to receive benefits. It also fosters a perception that SSA is denying cash bene-
fits to disabled workers when they need these benefits the most. This is especially
true for claimants who suffer from a terminal illness and have a short life expect-
ancy.

NADE is strongly opposed to any proposal to remove onsite Medical Consultants
from the DDS. The DDS medical consultant interacts with disability exam-
iners on a daily basis and offers advice on complex case development or de-
cision-making issues. As an integral part of the DDS adjudicative team,DDS med-
ical consultants play a vital role in the disability evaluation process, not only in re-
viewing medical evidence and providing advice on interpretation, but also in train-
ing and mentoring disability examiners, as well as performing necessary public out-
reach in the community. He/she maintains liaison with the local medical community
and has knowledge of local care patterns and the availability of diagnostic studies
and state regulations to facilitate the adjudication process within the complex Social
Security system. Most disability applicants have multiple impairments involving
more than one body system and require a comprehensive view of the combined limi-
tations and resultant impact on function. Specialty consultants with limited scope
and experience cannot fully assess the combined effects of multiple impairments on
an applicant’s functioning. The SSA programmatically trained DDS medical consult-
ant has the education, clinical experience and decision-making skills, along with ex-
pertise in evaluating medical records and disease conditions and making prognosis
predictions regarding a claimant’s function and future condition, to more accurately
assess the case as a whole.

DDS medical consultants are not only medical specialists—physicians, psycholo-
gists or speech/language pathologists—they are also SSA program specialists. There
is a very real difference between clinical and regulatory medicine and it takes at least
a year to become proficient in Social Security disability rules and regulations. The
DDS medical consultant’s unique knowledge of SSA’s complex rules and regulations
and regional variants of those regulations, their medical expertise in many fields
and knowledge of local medical sources, and their familiarity with DDS examiner
staff, quality specialists and supervisors, make them an invaluable asset to the
DDS’s and the SSA disability program as a whole. It is critical that this expertise
be on-site in the DDSs and readily available to the disability examiner for case con-
sultation and questions, particularly in those more complex cases and, if as proposed
under the Commissioner’s plan, disability examiners are to, “more fully document
and explain their decisions”.

The Social Security and SSI disability programs are unique among disability pro-
grams. The disability examiners who evaluate claims for Social Security and SSI
disability benefits must possess unique knowledge, skills and abilities. Those who
adjudicate Social Security and SSI disability claims are required, as a matter of rou-
tine, to deal with the interplay of abstract medical, legal, functional and vocational
concepts. Disability examiners are required by law to follow a complex sequential
evaluation process, performing at each step an analysis of the evidence and a deter-
mination of eligibility or continuing eligibility for benefits before proceeding to the
next step. Adjudication of claims for Social Security and SSI disability benefits re-
quires that disability examiners be conversant (reading, writing and speaking) in
the principles of medicine, law and vocational rehabilitation. The disability exam-
iner is neither a physician, an attorney nor a vocational rehabilitation counselor.
Nevertheless, he or she must extract and employ major concepts that are funda-
mental to each of these professions. The disability examiner must appropriately and
interchangeably, during the course of adjudication, apply the “logic” of a doctor, a
lawyer and a rehabilitation counselor. A disability examiner must have knowledge
of the total disability program as well as proficiency in adult and child physical and
mental impairment evaluation, knowledge of vocational and job bank information
and the legal issues which impact on case development and adjudication. It takes
years before an individual becomes adept at this complex task.

NADE has long supported an enhanced role for the disability examiner and in-
creased autonomy in decision-making for experienced disability examiners on cer-
tain cases. We were pleased, therefore, that in NADE’s discussions with Commis-
sioner Barnhart we were told that it was her intent in the new approach to enhance
the disability examiner’s role in the disability process. In order to achieve that, we
believe that the Single Decision Maker (SDM) from the highly successful Full Proc-
ess Model project and currently operating in the prototype and ten other states
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should be fully integrated into the new approach. (Under the SDM model, medical
sign-off is not required unless mandated by statute.)

Decisions regarding disability eligibility can be considered to be on a continuum
from the obvious allowances on one end, through the mid-range of the continuum
where only careful analysis of the evidence by both adjudicator and medical consult-
ant can lead to the right decision, and finally to the other end of the continuum
where claims are obvious denials. It is at both ends of the continuum where the dis-
ability adjudicator can effectively function as an independent decision-maker. Use
of the SDM to make the disability determination, and retaining the availability of
medical consultant expertise for consulting on cases without requiring medical sign
off on every case, promotes effective and economical use of resources. It is prudent
to expend our medical and other resources where they can most positively impact
the quality of the disability claim.

Of all the “reengineered” disability processes proposed or piloted in the past, the
SDM process has been the most successful. It has had a more positive impact on
cost-effective, timely and accurate case processing than any other disability claims
initiative in many years. Statistical results have shown that disability examiners
operating under the SDM model in the twenty states where this concept was tested
have the same or better quality than disability examiners operating under the tradi-
tional disability adjudication model. Studies of the SDM have demonstrated its
value as an integral part of the Social Security Administration’s disability claim ad-
judication process. NADE strongly believes that the SDM model should be inte-
grated fully in any new initial claims process, expanded to Continuing Dis-
ability Reviews and adopted as standard procedure in all DDSs.

The Commissioner, in her Approach, has proposed establishment of a federal Re-
viewing Official (RO) as an interim step between the DDS decision and the Office
of Hearing and Appeals (OHA). NADE agrees that an interim step is necessary to
reduce the number of cases going to the OHA as much as possible. An interim step
laying out the facts and issues of the case and requiring resolution of those issues
could help improve the quality and consistency of decisions between DDS and OHA
components. NADE supports an interim step because of the structure it imposes,
the potential for improving the consistency of decisions, reducing processing time on
appeals, and correcting obvious decisional errors at the initial level. The establish-
ment of uniform minimum qualifications, uniform training and uniform structured
decision-writing procedures and formats will enhance the consistency and quality of
the disability decisions. NADE is not convinced, however, that customer service is im-
proved from the current process if this remains a paper review at this interim step.

NADE believes that this interim step should include sufficient personal contact
to satisfy the need for due process. We do not believe that it needs to be handled
by an attorney. There is little, if any, data that supports a conclusion that this in-
terim step needs to be handled by an attorney. In fact, a 2003 report commissioned
by the Social Security Advisory Board to study this issue recommended that this
position NOT be an attorney.

Decisions made at all levels of adjudication in the disability process are medical-
legal ones. NADE believes that Disability Hearing Officers (DHOs) can handle the
first step of appeal between the DDS initial decision and the ALJ hearing. DHOs
are programmatically trained in disability adjudication as well as in conducting evi-
dentiary hearings. Using trained Disability Hearing Officers instead of attor-
neys will be substantially less costly. In addition, there is currently an infra-
structure in place to support DHOs and using such a structure will prevent creation
of a new costly and less claimant friendly federal bureaucracy. Since this infrastruc-
ture is already in place, national implementation of the DHO alternative can occur
very quickly.

NADE supports closing the record after the Administrative Law Judge’s decision
since this decision will, under the Commissioner’s proposed approach, represent the
final decision of the Commissioner of Social Security before any subsequent appeal
to the federal courts. We support providing the assistance of programmatically
trained medical and vocational experts to the Administrative Law Judges.

NADE supports elimination of the Appeals Council review step. We continue to
advocate for establishment of a Social Security Court. As long as judicial review of
disability appeals continues to occur in multiple district courts across the country,
a bifurcated disability process will continue to exist as different DDSs operate under
different court rulings and regulations depending upon where the claimant lives.

In summary, NADE’s key recommendations are to implement only strategies
which balance the dual obligations of stewardship and service. These are:

e Implement eDIB only with adequate infrastructure support and proper equip-
ment.
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Keep Quick Decisions in the DDS.

Eliminate or reduce the five month waiting period for Social Security bene-
ficiaries.

e Extend Presumptive Disability provisions to Social Security disability claim-
ants.

Maintain Medical Consultants on-site in the DDS.

Fully integrate the Single Decision Maker into any new disability process.
Utilize the current infrastructure of DDS Disability Hearing Officers as an in-
terim appeals step.

¢ Require training in the medical program requirements for all decision makers
in all components.

Include both in-line and end of line review at all levels of the process.

Recognize that technology is only a tool. It does not replace the highly skilled
trained disability examiner.

NADE appreciates this opportunity to present our views on the Commissioner’s
New Approach to SSA Disability Determinations, and we look forward to working
with the Social Security Administration and the Congress as the Commissioner con-
tinues to refine her approach to improve the disability process.
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Chairman HERGER. Thank you very much. Dr. C. Richard
Dann, please, to testify.

STATEMENT OF C. RICHARD DANN, M.D., UNION OF AMERICAN
PHYSICIANS AND DENTISTS, AND AMERICAN FEDERATION
OF STATE, COUNTY, AND MUNICIPAL EMPLOYEES, AUBURN,
CALIFORNIA

Dr. DANN. Mr. Chairman and Honorable Members of the Sub-
committees, thank you very much for the opportunity to present
my views on Social Security’s new approach to disability deter-
minations. I am Dr. Richard Dann from the Roseville, California
DDS. I am a DDS medical consultant (MC) with 21 years experi-
ence in disability medicine. I am testifying on behalf of the UAPD
as well as the AFSCME. Of 2,100 DDS MCs nationwide, I rep-
resent 160 in California and hundreds in other States.

The new approach eliminates the DDS medical consultant, re-
placing us with nurses. At proposed ratios of about 2 to 1 in cur-
rent wages, two nurses would actually cost more than the DDS MC
replaced. The statutes require MC signatures on denials of certain
claim types. The DDS MCs fulfill those requirements. It is unclear
who will make the medical assessments and sign medical decision
documents if we are eliminated from the DDS. New Approach
sends easier quick decision cases to a regional unit. Currently,
DDSs decide 20 percent of all claims in under 25 days. Skimming
quick decision cases from the DDS will concentrate a more complex
caseload into the DDS. This seems an inappropriate time to replace
the medical consultant with nurses.

Abandoning the DDS reconsideration step for a regional RO is
somewhat troubling. An attorney does not have adequate medical
knowledge to make a better medical assessment than the DDS MC.
The DDS MCs provide convenient, close on-site medical support to
the DE. Adding a nurse and a computer between the DE and the
medical resource will hinder its use. The DDS MC is an educator,
training DEs, MCs and exam vendors. Off-site regional medical ex-
perts would have trouble fulfilling these DDS support roles. Med-
ical licensure is a problem with New Approach. State medical licen-
sure is required for doctors to make diagnoses and order diagnostic
tests routine parts of casework at the DDS. Nurses and attorneys
cannot do this. State licensure costs a lot and can be difficult to ob-
tain due to a lack of reciprocity between States. Regional medical
experts would not be licensed in every State of their region. Case
development will be impossible without the State-licensed DDS
medical consultant.

The DDS MCs save millions of dollars each year by obtaining
medical evidence by phone. Regional medical experts would lack fa-
miliarity with local medical providers and consultative examiners.
Regional medical experts would be less able to obtain phone evi-
dence.

The DDS MC approaches cases strategically and saves time and
cost by recognizing and allowance early. Disability examiners con-
sult casually with the on-site medical consultant. I can allow cases
early that might wrongly be denied by a nurse or attorney. I have
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done this with multiple throat cancer claims by using my knowl-
edge of anatomy to technically review an operative report and find
evidence for an allowance. Off-site regional experts would not as
user friendly to the DE.

To summarize, the DDS medical consultant should be retained in
New Approach. Social Security Disability is defined, quote, “Due to
a medically determinable impairment,” unquote. There is no one
better to assess this than a physician. The medical consultant has
superior medical knowledge to a disability evaluator, nurse or at-
torney. Our accessibility and knowledge of Social Security regu-
latory medicine make us a unique asset. Federally measured DDS
accuracy is greater than 90 percent. The DDS MC assessments are
more legally defensible than those from a DE, nurse or attorney.
The DDS medical consultant provides unparalleled professional
training for the next generation of DEs, MCs and vendors.

Eliminating the DDS medical consultant will waste millions of
dollars on wrong allowances and fraud, delay true allowances, and
weaken legal defense, and also impede the DE. Importantly, it will
erode public confidence in the Social Security Disability decision.
The DDS stakeholders, UAPD, AFSCME, NADE and NCDDD,
have all voiced solid support for retaining the on-site DDS medical
consultant; 2,100 MC jobs are threatened by New Approach. Expe-
rienced DDS MCs will soon begin leaving. We have obligations that
will force us to seek secure jobs. Many groups have worked dili-
gently to show how Social Security goals can be better achieved re-
taining the DDS MC. We are an unparalleled resource to the DDS
and Social Security and our clients. Let us not let that resource
disappear. Thank you very much.

[The prepared statement of Dr. Dann follows:]

Statement of C. Richard Dann, M.D., Union of American Physicians and
Dentists, and American Federation of State, County, and Municipal Em-
ployees, Auburn, California

Mr. Chairman and distinguished members of this Subcommittee;

We appreciate the opportunity to testify today regarding the Social Security Ad-
ministration’s New Approach to Disability Determinations plan.

I am Dr. Richard Dann, MD, from the Roseville, California Disability Determina-
tion Service, (DDS). I am a DDS Medical Consultant (MC) with over 21 years expe-
rience in disabilitymedicine. I am testifyingon behalf of the Union of American Phy-
sicians and Dentists (UAPD) and the American Federation of State, County and
Municipal Employees (AFSCME). I am one of approximately 2,100 DDS MCs na-
tionwide. I am testifying on behalf of the 160 DDS MCs in California and several
hundred more represented by AFSCME nationwide. I am a shop steward and Board
Member of UAPD.

I enjoy my job and obtain great satisfaction performing an important medical, fis-
cal and civil service. I am here to explain why the DDS MC is a critical resource
in the adjudication of Social Security Disability Claims and why MCs should remain
in the State DDS. In my judgment, eliminating the DDS Medical Consultant will
waste millions of dollars on erroneous allowances, encourage fraud, delay bona fide
allowances, weaken legal defense of decisions, and further burden the Disability Ex-
aminer (DE). But most importantly, it will erode the integrity of the SSA disability
decision, along with the public trust of the American people.

My job is to act like a medical detective, seeking accurate medical assessments
to determine if a claimant is disabled under SSA regulation by a “medically deter-
minable impairment.” I save costs by making physician to physician phone calls to
treating sources, obtaining high quality evidence at no cost. I help to develop local
vendor sources and monitor their quality. The DDS MC helps provide initial and
ongoing training of the DE and new MC staff.

On Sept. 25, 2003, Commissioner Barnhart announced her New Approach to Dis-
ability Determinations plan. The Commissioner stated that applicant service would
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improve, and that “no SSA employee would be adversely affected by my approach,”
explaining that included DDS employees and Adjudicative Law Judges. The Com-
missioner then noted that she planned to eliminate the position of the DDS MC,
later elaborating we would be replaced with nurses. The DDS nurse would liaison
between the DE and a Regional Medical Expert. At the staffing ratio proposed by
SSA and current wage scales, two nurses would cost more than the MC replaced.
Many operational specifics have not yet been shared with stakeholders and the pub-
lic. Statutes require DDS MC signatures on denials of pediatric and mental health
claims. Under the New Approach, who will sign these claims? Where would all of
these disability trained nurses come from? I have helped write several position pa-
pers on elimination of the DDS MC for UAPD, AFSCME, and the National Associa-
tion Disability Examiners (NADE), all of which have been submitted to this Sub-
committee.

The Commissioner seeks faster disability decisions in her “Quick Decision” plan,
where cases of obvious severe disability would be sent to a planned Regional Quick
Decision Unit rather than to the DDS. There are already mechanisms in place to
expedite DDS claim review for the obviously disabled and for those in dire need
(E.G. PD or Presumptive Disability and TERI cases). The speed of the decision must
be weighed against the accuracy of the decision; speed and quality tend to be in-
versely proportional. Excessive emphasis on speed erodes quality substantially. DDS
administrators juggle these two factors constantly. Very minor regulatory changes
at the DDS would accomplish the goals of the “Quick Decision” part of “New Ap-
proach” with considerably less expense, staff training and change in procedures. The
DDS team of Disability Examiner and MC currently do quite well in this area, with
a mean DDS processing time of approximately 85 days nationwide and 75 days in
California. About 20 percent of claims are adjudicated in less than 25 days. Only
a half hour or so is spent in review by the DDS MC; the value added with that short
step is enormous. Removing “Quick Decision” cases will concentrate a more complex
caseload into the DDS. Accordingly, replacing the DDS MC with nurses at the same
time as concentrating more difficult cases into the DDS does not make sense.

The accuracy and quality of the disability decision are heavily influenced by the
DDS MC. Local DDS inline review and Regional quality review keep DDS decision
accuracy above 90 percent. Accuracy is important; an allowance costs SSA between
$100,000 and $200,000. Erroneous allowances are very difficult to reverse due to
SSA statutes, and no one wants to wrongly deny benefits. This is a decision worth
getting right, for both the claimants and the budget. The quality of the DDS deci-
sion is excellent, and more, rather than less, reliance should be placed on it.

At the DDS, the MC provides medical knowledge at the doctorate level rather
than nurse level, peer level review of treating source evidence, and inline quality
review of the DDS decision. I have been able to allow brain cancer cases to proceed
quickly where the grade of the tumor was not clearly stated, but my knowledge of
histopathology enabled me to support an allowance. Due to my knowledge of neck
anatomy and my ability to analyze operative reports, I have been able to promptly
allow claims for throat cancer that the DE would have denied. Conversely, I have
prevented inappropriate allowances for claims involving multiple traumas due to my
knowledge of fracture sites and expected bone healing times. MCs recognize func-
tional impacts of cumulative impairments as well as potential disease complications
a DE or nurse cannot.

Many times every day, I carefully rationalize why a treating source’s diagnosis or
assessment of capacity is inconsistent with the medical evidence of record. The
claimant’s physician may not be as objective as SSA would like. A treating doctor’s
functional capacity statement is often noncritical in nature, based solely on what the
patient tells them. Applicants can distort the truth, deliberately or unwillingly, and
treating physicians are variably skilled at detecting this. They are their patient’s
advocate, not their judge. Frequently, I see statements from treating sources stating
that their patient cannot walk two hours or sit for six hours a day. Yet, the record
shows that the claimant lives alone, rides a bike, vacuums, and does his or her own
grocery shopping. Deliberate exaggeration of symptoms is common, involving many
cases every day.

Preventing fraud is a substantial part of our DDS job. There is a big difference
to SSA between “uses a cane” and “needs a cane.” The DDS MC is best suited to
evaluate those diagnoses and statements of capability with the case findings. Care-
ful assessment of evidence by the DDS MC frequently reveals inconsistencies. DEs
and nurses lack the scope and depth of a medical doctorate to detect various subtle
exam and diagnostic findings and critically review treating source statements. In
Prototype states and under the Single Decision Maker (SDM) models, the DE may
make the medical assessment on some claims without the input of a DDS physician;
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if the DE has questions or concerns regarding aspects of the case, he or she consults
with the DDS MC. The SDM pilots and Prototype studies have shown at least a
70 percent rate of consultation with the MC. In non-Prototype DDSs, currently the
vast majority, the DE summarizes their findings in a consult to the MC, who then
completes the medical assessment on every claim. It is not yet clear in the Commis-
sioner’s “New Approach” exactly what percentage of cases will have MC review or
who will prepare and sign medical decision documents.

UAPD and AFSCME continue to strongly support DDS MC assessment for every
single claim. Statistics have shown absolutely no improvement in processing time
or accuracy under SDM or Prototype, and a 70 percent rate of MC consultation. The
continued need for the DDS MC’s input is clear. In fact, the Agency’s own report,
#A—07-00-10055, published in June 2002, noted increased claim processing times,
appeal rates, case pending numbers, and an erosion of quality in SDM and Proto-
type DDSs. Current SSA promotional materials assure the public that doctors are
involved in the disability decision process, and the public expects doctors to be uti-
lized on most if not all claims. Imagine the response of the public and the courts
to denials of benefits by a DE or nurse, despite endorsement from treating physi-
cians.

The “New Approach” proposes using offsite Regional Medical Expert Units to pro-
vide case consultation to DEs via DDS nurse and computer, adding a computer and
nurse between the DE and medical expert. This change complicates the process
without any apparent value added, and causes some substantial problems. The DEs
and DDS Directors have been asked for input and have replied universally that re-
mote Regional Medical Experts will be much less efficient and user friendly than
walking down the hall to the familiar MC.

Medical licensure is another big problem with “New Approach.” MCs are licensed
by state. Most states require state medical licensure to make diagnoses and order
diagnostic tests, all very routine parts of developing cases at the DDS. State medical
licensure costs hundreds of dollars a year and can be difficult to obtain due to lack
of reciprocity between states. Regional Medical Experts would find it difficult and
expensive to be licensed in every state of their Region; Region 9 contains California,
Hawaii, Arkansas, and Nevada. When further testing needs to be ordered, this will
be a major problem under the “New Approach” if there is no state licensed DDS
MC onsite.

The proposed replacement of the DDS Reconsideration Step by a Regional Review-
ing Official is especially troubling. How can a single attorney better assess medical
disability than the DDS team of MC and DE? How will this attorney obtain ade-
quate medical knowledge to make a better medical assessment than the DDS? The
low reversal rate of the Reconsideration Step certainly does not devalue it. To the
contrary, it affirms the high quality of initial DDS decisions. With DDS accuracy
rates averaging above 90 percent, one should not expect substantial reversal rates.
Reconsideration reversals generally occur when new evidence is presented or when
disease progresses, not because of errors. The DDS MC is a graduate of medical
school as well as a specialist in SSA disability. They are better qualified than an
attorney or nurse to do medical assessments of disability. The DDS Reconsideration
Step maintains integrity of the SSA Disability process by providing a prompt second
medical evaluation of the claim by DDS DE and MC, and should not be exchanged
for an attorney Reviewing Official.

Cost control is another fundamental role of the DDS doctor. The DDS MC saves
SSA millions of dollars every year. As noted earlier, doctor-to-doctor phone contact
obtains critical medical evidence from treating sources quickly and at no cost. The
DDS MC applies a strategic approach to case processing, and development can cease
as soon as a fully favorable allowance can be made. Several times a week, I am able
to allow a case early in development by identifying a single impairment severe
enough to allow the claim. In cases involving multiple diagnoses, early review of the
medical evidence by the DDS MC frequently leads to prompt allowance without cost-
ly time consuming consultative exams. Nurses are untrained in this area, and Re-
gional Medical Experts would be less able to obtain phone evidence.

The DDS MC is an educator, training Disability Evaluators, new MCs, and Con-
sultative Exam vendors. He or she provide initial and refresher medical training to
the DEs and provide critical peer training to new DDS MC. The MCs help the DDS
find and train local CE vendors in program requirements, then help monitor for
quality. It is not clear how Remote Regional Medical Experts might fulfill this im-
portant educator role.

In summary, the DDS MC is an invaluable component of the Social Security Dis-
ability Program and should be retained in the “New Approach.” Contrary to the
goals stated, the elimination of the DDS MC will increase errors, promote fraud,
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slow processing time, increase expenses, make the DE’s job tougher, and degrade
the integrity of the process.

MC contributions to decision accuracy are critical, preventing many inappropriate
allowances and denials at both initial and reconsideration levels. The current DDS
team of DE and MC is the most effective way to accomplish the job. By statute, dis-
ability must be from a medically determinable impairment, and no one is better
suited to assess this than a physician. The DDS MC provides strategic professional
case review and has medical knowledge deeper and broader in scope than a DE,
nurse or attorney. The MC is able to assess SSA disability better than most treating
sources and provides legally defensible medical assessments, more defensible than
those of a DE, nurse or attorney. The DDS MC provides unparalleled professional
training to DEs and Consultative Examiners. Those stakeholders most closely in-
volved in the DDS process, UAPD, AFSCME, NADE, and NCDDD, have voiced solid
support for retaining the DDS MC onsite. Their knowledge and experience in regu-
latory medicine and SSA regulations makes them uniquely qualified to make this
judgment.

If the DDS MC jobs remain threatened, overwhelming numbers of valuable expe-
rienced DDS MCs will soon leave due to job uncertainty, before any Regional Med-
ical Experts even exist. Many groups have worked diligently to show the Commis-
sioner how to achieve her goals without eliminating the DDS MC. For over a year
now, 2,100 MCs have felt their jobs threatened. We have obligations that will soon
force many of us, myself included, to seek more secure positions. DDS MCs take
pride in providing the best possible service to our SSA clients and training to the
next generation of DDS MCs and DEs. We offer an unparalleled resource to the
DDS and SSA. Let’s not let that resource disappear!

I thank the Chairman and members of the Subcommittee for the opportunity to
present this statement and am pleased to answer any questions you may have.

Chairman HERGER. Thank you. Ms. Everett to testify.

STATEMENT OF SHEILA EVERETT, PRESIDENT, NATIONAL
COUNCIL OF DISABILITY DETERMINATION DIRECTORS,
JACKSON, MISSISSIPPI

Ms. EVERETT. Thank you, Mr. Chairman, for the opportunity to
provide written testimony today and comments before the panel. I
am the Director for the Mississippi DDSs, and as President of
NCDDD, represent the disability directors and managers in over 54
DDS State agencies and over 16,000 State employees. We too ap-
plaud the Commissioner’s bold vision for changes and want to
thank her for inclusion of NCDDD in part of the process to decide
the final plans. We believe that DDSs are in an excellent position
to offer the Commissioner solutions as we are considered to be a
very cost effective, productive and efficient part of the disability
programs. Let me talk about our solutions.

In the area of quality we do concur with the Commissioner’s defi-
nition that quality should be a combination or a balance of accu-
racy, customer service, timeliness, cost and productivity. Our solu-
tion will deliver consistency and quality across and among all com-
ponents. Our quality plan begins with sound disability policy. We
will work with the SSA to ensure that their policy for disability is
concise, clear and communicated across all lines. For example, So-
cial Security Disability policy has evolved over the last several
years from a purely medical model to one that has more func-
tioning in the listing and in the policy. This has added inconsist-
ency and increased administrative costs.

Our solution would focus on consistently and adequately commu-
nicating and applying policy to all components. We would align the
quality reviews with the policy component. We would centralize
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end-of-line reviews. We would review all components from the field
office to the DDS to the proposed regional officials, as well as OHA
under the same rules. We would institute and end-line or end-proc-
ess reviews to ensure quality at all steps in the process, and we
would address the different standards of evidence, for example,
preponderance of evidence standards used by the DDSs and sub-
stantial evidence standards used by the ALJs. The results of our
plan would improve consistency and quality among all components
and reduce administrative cost.

Regarding quick decisions, we believe we can improve upon the
current infrastructure already in place in the State DDSs. Our
data shows that 19 percent of cases are allowed by DDSs in 25
days or less already. Our solution is to improve the profile. We
have identified to the Commissioner almost 50 impairments that
would fit this category. We would have highly trained and skilled
examiners process these cases with curtailed and expedited devel-
opment independent of medical consultant input, saving them for
more complex cases. Therefore, our result would improve the num-
bers of quick decisions, reduce the times to process these, and proc-
ess these cases 26 million fewer dollars than a Federal component.
Regarding medical experts, the NCDDD solution does leave MCs in
the DDSs to process and rate cases along with all the other duties
that they perform. We would place these MCs in electronic queues
so that medical specialists could be shared among all components.
Our solution does make MCs available also to OHA and ALJs for
medical ratings so that we could improve consistency and decrease
administrative costs.

We also propose a service delivery expert. This is a highly
trained DE that would be able to make independent decisions on
denial claims, also saving medical consultant time for more com-
plex cases. We have recognized in the process that it does take
extra test time for MCs. This would be a great way to balance and
use those MCs and to decrease administrative costs.

We concur with the elimination of Recon, and creation of a RO.
However, we believe that State employees such as our current dis-
ability hearing officers could also perform this job at a cost savings
to the agency. We concur with the need for vocational specialists
that are consistently trained the same skill set from the same
training used at all components to improve consistency in the proc-
ess. We also concur with all demonstration projects and “return to
work.” In summary, I would like to thank the Commissioner for
her bold vision, her inclusion of NCDDD, and given the proper re-
sources, we believe that we could deliver her goals. Thank you.

[The prepared statement of Ms. Everett follows:]

Statement of Sheila Everett, President, National Council of Disability
Determination Directors, Jackson, Mississippi

Mr. Chairmen, thank you for your invitation to participate in this hearing on our
thoughts about Social Security Commissioner Jo Anne Barnhart’s “New Approach
to Changing the Disability Process”.

Before commenting on specific issues on the topic of today’s hearing, as the rep-
resentative of the National Council of Disability Determination Directors (NCDDD),
I would like to restate the purpose of our organization and reaffirm all our previous
commitments to participate in finding and implementing responsible solutions with
accountability by all stakeholders.
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The NCDDD is a professional association of Disability Determination Services
(DDS) Directors and managers of the agencies of state government performing the
disability determination function on behalf of Social Security. NCDDD represents 54
state Disability Determination Services (DDS) agencies and over 16,000 staff nation-
wide. NCDDD’s goals focus on finding ways to establish, maintain, and improve fair,
?‘ccurate, timely, and economical decisions to persons applying for disability bene-
its.

We applaud Commissioner Barnhart’s bold vision for a new Disability process.
The Commissioner stated that she was guided by three questions from the President
as she considers changes to the Social Security Disability program:

e Why does it take so long to make a disability decision?

o Why can’t people who are obviously disabled get a decision immediately?

e Why would anyone want to go back to work after going through such a long
process to receive benefits?

Together with those questions, Commissioner focused on two over-arching oper-
ational goals:

1. To make the right decision as early in the process as possible.
2. To foster “return to work” at all stages of the process.

The NCDDD had nearly every DDS Director’s involvement in formulating our re-
sponse, reaction, and recommendations to the proposed changes. We presented our
position to Commissioner Barnhart and her staff on April 7, 2004. At that time, we
also discussed the need for further research and input in several areas related to
this new position. Our membership is working to complete those assignments. We
have a meeting scheduled with the Commissioner and her staff in October to discuss
our findings. In addition, the NCDDD Officers have begun meetings with the Office
of Disability Policy to work together on common solutions on disability policy. We
are actively working with the Commissioner and SSA to achieve our common goals
in these areas.

NCDDD has offered several solutions and recommendations to the Commissioner
to help her achieve her goals and ensure consistency in decision making. I will out-
line the recommendations we believe will achieve the Commissioner’s goals, best uti-
lize the existing resources and staffing, achieve consistency in the program, and
allow us to be good stewards of the trust funds. DDSs are the most efficient, produc-
tive, and cost-effective component of the disability process.

Quality

NCDDD supports the Commissioner’s plan to provide quality disability decisions.
We support her definition of Quality as accuracy, customer service, timeliness, cost,
and productivity. We concur with this “balance” in case processing and believe that
all components should operate under this same definition. We support the concept
that quality reviews should be centralized and that the policy component must play
a central role in the review and assessment of quality. We further support the con-
cept that quality must be instilled at every step in the process and quality measures
should be applied consistently within and across components. We support the Com-
missioner’s plan to instill an in-line, or in-process quality system that would address
the consistency between the DDS and Administrative Law Judge’s (ALJ) decisions,
the variations among DDSs, and the variation among ALJs. Most importantly, it
would result in the right decision being made as early in the process as possible.

NCDDD feels that any quality review process should be aligned organizationally
or in function with SSA’s Policy component. Policy must be written that is clear,
concise, and which lends itself to a consistent quality process. We recommend a cul-
ture change in which all SSA components (Operations, Disability and Income Secu-
rity Programs, Quality Assurance and Performance Assessment, and Systems /eDib)
are committed to the same intent and definition of Quality. Currently, DDSs operate
under a preponderance of evidence standard while ALJs operate under a substantial
evidence standard. All components should focus on the same outcomes. Currently
some of these components stress competing outcomes which result in problems with-
in the program. For example, stressing certain workload numbers at one component
at the expense of another component contributes to cost and time delays in the over-
all process. Another example concerns policy that is written without regard to the
operational impact on case processing. Over the past few years SSA Disability Policy
has developed from a medical model to one where there is emphasis on the func-
tioning which is subjective and which adds unnecessary costs, time delays, and in-
consistency to the decision.

We are willing to work with SSA’s Policy Component to ensure that SSA disability
policy is clear, concise, and consistent among DDSs and across all components. We
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want to work with SSA to ensure an operational success in this area and to help
the Commissioner achieve her goals. We strongly believe that the DDSs need the
adequate resources to achieve the Commissioner’s definition of quality and con-
sistent application of policy.

Lastly, we believe that specific measures of success for these quality outcomes
should be SMART:

Specific
Measurable
Attainable
Relevant
Time based

Quick Decisions

We concur with the Commissioner that there ought to an expedited decision mak-
ing process for those cases where there is an obvious disability. The NCDDD has
identified nearly 50 impairments that might potentially fit this category. We believe
that the documentation requirements have grown over recent years to include an
expanded role of the claimant’s functional ability as opposed to a purely medical
model. This change in the documentation requirements has resulted in increased
documentation of claims and has decreased the consistency of the process. We ap-
plaud the Commissioner’s approach to identify those “Quick Decisions” and render
these decisions expeditiously.

We believe that the DDSs already achieve this goal in the current model and that
with further definition of the criteria, the DDSs are the best place to make these
decisions. We believe that the placement of this process at any other component
adds an unnecessary level of bureaucracy. In fact, even with the current process an
NCDDD study revealed that 19% of allowance decisions are made in less than 25
days. We believe that we can surpass this goal with the current trained disability
staff and a refined and streamlined process of “Quick Decisions”.

We further propose that these decisions be given to the DDSs’ most experienced
Disability Examiners so they can correctly and timely make as many of these deci-
sions with curtailed development and documentation and independent of MC input.
Using the current electronic environment of case processing (eDib) these cases can
be queued to the DDS electronically, flagged for a “Quick Decision” review, and as-
sured of case processing of less than ten days in many instances.

The DDSs are willing to conduct the disability interview on these cases provided
we are given the adequate staffing and resources. Our cost analysis shows that the
DDSs can process these cases $26 million dollars less than a federal component.

Medical Experts

The NCDDD’s solution to the Commissioner’s use of Medical Experts is that we
leave the DDS Medical Consultants (MC) in the DDSs so that they can continue to
provide medical ratings and continued to provide the necessary ongoing medical
training to adjudicator staff, assist with medical/public relations, work with medical
source recruitment, and provide medical consultant training. We propose an elec-
tronic model to pool and share DDS and other trained disability medical experts.
Currently, the process requires all of the DDS MCs as well as the SSA Regional
Office MCs to process the disability workload.

Early information has demonstrated increased task time in reviewing the medical
evidence on-line and preparing the electronic medical ratings that are required in
the eDib process. However, it is hoped that some of this will be offset by the “end-
to-end” time required of the total disability process. The benefits gained by having
the ability to share these resources in an expanded electronic pool will further add
consistency to medical ratings. To further enhance consistency, we propose these
medical experts provide medical ratings to all components: DDSs, Reviewing Offi-
cials, and Administrative Law Judges (ALdJs). Currently, resources are expended
with the purchase of consultative examinations and medical source opinions re-
quested by ALJs. We recommend making trained disability MCs available to ALJs
who will provide medical ratings. This will ensure the consistency of medical evalua-
tions and provide the best usage of the Agency’s resources.

We believe that leaving these MCs in the DDS can maximize the efficiencies, ac-
countability, and productivity of this staff. By placing cases for these MCs in an
electronic queue, SSA gains the added benefit of ensuring consistency and of pro-
viding specialists to those areas where currently there is none. DDSs support this
opportunity for expanded MC specialists availablility across the nation and to all
compontents.
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Service Delivery Expert Proposal

DDS Directors strongly support an enhanced role for experienced Disability Ex-
aminers (DE) in the decision making process. While we support an expanded Quick
Decisions process, we maintain that this is just one area whereby a highly skilled
and experienced DE should be able to recommend disability decisions. NCDDD rec-
ommends a triage decision making process whereby experienced DEs are able to
make decisions on those obvious allowances and denials. This reserves valuable
agency resources and MC time to be devoted to those more complex medical deci-
sions. We believe that this is an integral step in the process ensuring that the
trained medical resources are best utilized at the appropriate steps in the process.

Currently, using a test model, there are DDSs who utilize a similar model which
has demonstrated efficient, cost effective, and quality decisions on those cases. We
are requesting that the remaining DDSs be allowed to participate in this process.
We will work with SSA to develop and maintain the training to ensure quality and
consistency in this area.

Elimination of Reconsideration and Creation of Reviewing Official

NCDDD supports the elimination of the Reconsideration step as it currently ex-
ists.

While the Commissioner’s plan calls for a federal Reviewing Official position as
the first level of appeal, NCDDD proposes that this function could be achieved by
a state Reviewing Official that would perform an on-the-record review of the file,
give an expanded explanation of the reasoning for a denial, process expedited deci-
sions in allowance claims, and provide feedback to the quality component for pur-
poses of policy and decisional accuracy. While the Commissioner’s proposed plan
calls for an attorney to handle this appeals step, we propose that experienced DDS
staff with the appropriate skill-sets can also be effectively employed to achieve this
goal. For example, the DDS Disability Hearing Officers currently conduct evi-
dentiary hearings that have received very good feedback from various components,
including OHA.

The DDSs have long been under-resourced in terms of providing an expanded ra-
tionale. However, previous tests demonstrated effectiveness in this area. The DDSs
support the expanded rationale but would also need the necessary resources to im-
plement this. We believe that there is already a structure in place at the state DDS
level that can address this appeal level within the parameters outlined above and
we are very concerned about adding another administrative layer and the increased
cost associated with this. The state model for appeals saves over $21 million in ad-
ministrative costs for SSA.

Vocational Specialists

NCDDD supports the use of Vocational Specialists (VS) throughout the disability
process. We propose the following process across all components:

e Updated vocational policy
e Vocational training for all adjudicators and VSs for all components
e Develop a curriculum and training plan for VSs
e VS certification by SSA
o Identification of VS in all components available for consultation
e Electronic queue of VS via the electronic process

The current model is lacking since SSA has not devoted the resources to a com-
prehensive vocational training package such as the basic training model available
for DEs. This has been left up to the various DDSs to develop their own vocational
training packages, leading to variations among DDSs in this area. There are even
greater differences between DDSs and ALJs in regard to Vocational Specialist train-
ing, causing inconsistency between components. We advocate a consistent training
module for all VSs and that this staff should be utilized consistently among DDSs
and across all components via the eDib process. NCDDD will work with SSA to de-
velop a Vocational Specialist training curriculum. We believe this would ensure con-
sistency within and across components. While this expanded vocational training
would require resources, we believe that overall administrative costs can be cur-
tailed as all components use the same vocational criteria. As vocational evidence
and analysis is consistently applied earlier in the process, the agency will realize
consistency in case processing as well as administrative cost savings.

Demonstration Projects

NCDDD supports the various “return to work” initiatives endorsed by a new dis-
ability plan and we welcome the opportunity to participate in demonstration
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projects of this nature. Since these demonstration projects do not require the elec-
tronic infrastructure for implementation, we recommend that SSA begin this process
immediately. We support the notion of early intervention in this area and believe
that such efforts are not only cost-effective but also serve as a social/psychological
boost to potential disability applicants involved in the process. We support the
added resources needed to fully fund such endeavors, since we believe that such out-
reach would also increase disability applications.

We strongly support the transitional (youth) initiatives and believe that public Vo-
cational Rehabilitation should play a major role in such efforts. We further support
ongoing continuation of medical benefits as part of the claimant’s rehabilitation
proclfss and any other changes that would entice disabled individuals to return to
work.

In conclusion, we support the Commissioner’s desire to structure a disability pro-
gram that renders the right decisions as early in the process as possible and that
fosters “return to work” at all stages in the process. We share Commissioner
Barnhart’s definition of quality and her goal of improved consistency in decision
making within and across components. We are appreciative of the fact that Commis-
sioner Barnhart has solicited input from NCDDD in an active manner. We are con-
tinuing to provide information to her that will help her to achieve her stated goals.
We are also appreciative of SSA’s recent efforts to include NCDDD in active discus-
sions regarding disability policy. The DDSs will need the necessary resources to ef-
fectively implement these changes. It is our understanding that an average DDS
cost-per-case is $400 as compared to the nearly $2000 cost-per-case at the OHA
level, making us the best value in the entire SSA disability process. We are con-
fident that by working together we can achieve our common goal of improved service
to current and future disabled Americans.

Mr. Chairmen, thank you for the opportunity to provide this testimony today.

Chairman HERGER. Thank you, Ms. Everett. The gentleman
from Florida, Chairman Shaw, to inquire.

Chairman SHAW. Thank you. Hal, it has been 24 years since
you and I first came to Congress. We look a little different. I never
thought at that time that either one of us would have the word
“Chairman” before our name for anything.

Mr. DAUB. I enjoyed being your classmate, and I enjoy being on
this side of the microphone now. It is a pleasure to be with you
today, thanks. I hope you didn’t take too much time to calculate
that 24-year figure.

Chairman SHAW. I am pretty quick about that. Hal, looking at
this, and maybe you are not the right person to direct this question
to, but do any of the Commissioner’s recommendations require con-
gressional action to implement them?

Mr. DAUB. In my view, none of them.

Ch;iirman SHAW. So, these are all administrative processes? So,
none?

Mr. DAUB. That can be done without further authorization. My
last point in my testimony was the electronic claims processing, the
eDIB system, as we are referring to is fundamental. That has to
be in place as the launching pad for this to work. Assume that that
gets done, then reforming the process administratively in generally
the way that the Commissioner is attempting to suggest would be
helpful. It is still going to run up against a wall of needing to look
at the one problem that we have, which is, if you look at the incon-
sistencies between the Americans with Disabilites Act (P.L. 101—
336) goals, and the definition, the 50-year-old statutory definition
of “disabili